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PREFACE  TO  THE   THIRD  EDITION. 


The  legislation  and  cases  belonging  to  the  short  period 
which  ha^s  elapsed  since  the  publication  of  the  last  edition 
have  been  embodied  in  this  Third  Edition.  The  wprk 
has  been  thoroughly  revised,  and  it-  is  again  sent  forth 
with  the  hope  that  a  reception  equally  favorable  with  that 
given  to  the  two  former  editions  will  be  accorded  to  it. 


PREFACE  TO  THE  AMERICAN  EDITION. 


Harris'  Principles  of  Criminal  Law  meets  a  want  that 
has  been  felt^  of  a  concise  and  comprehensive  statement  oi 
that  branch  of  the  law.  A  large  part  of  the  work,  being 
an  abridgment  of  recent  English  legislation,  has  been 
omitted,  and  its  place  supplied  by  matter  setting  forth  the 
law  as  enacted  and  held  in  the  United  States.  Additional 
English  authorities  have  been  cited  on  points  which  seemed 
to  require  a  somewliat  fuller  exposition. 

M.  P.  P. 

Cincinnati,  1879. 


The  following  compilations  and  revisions  are  cited  as 
"Rev.  Stats.:"  Revised  Statutes  of  the  United  States, 
printed  1875 ;  General  Statutes  of  Kentucky,  edited  by 
Bullitt  and  Feland,  1877,  and  the  authorized  Code  of 
Criminal  Practice  of  Kentucky,  prepared  by  H.  Marshall 
Buford,  published  1876;  Revised  Statutes  of  Indiana,  with 
subsequent  legislation,  edited  by  E.  A.  Davis,  published 
1876;  Revised  Statutes  of  Illinois,  compiled  and  edited 
by  Harvey  B.  Hurd,  1877;  the  Code  of  Iowa,  printed 
by  authority,  1873;  the  Compiled  Laws  of  Michigan,  com- 
piled under  act  of  25th  January,  1871,  by  James  S.  Dewey, 
and  published  1872. 


PREFACE  TO  THE  ENGLISH  EDITION. 


Thb  appearance  of  a  new  work  on  the  Criminal  Law 
may  demand  a  few  words  of  explanation.  Many  treatises 
dealing  with  this  subject  are  already  in  existence.  Why 
another?  A  mere  enumeration  of  the  modern  standard 
authors  will  disclose  the  want  of  a  manual  which  neither 
confines  itself  to  the  historical  and  philosophical  view  of 
the  matter,  nor  descends  into  the  minute  particulars  of  the 
practice  of  the  law.  To  mention  those  that  are  best 
known  : — "  Russell  on  Crimes"  is  contained  in  three  bulky 
volumes,  and  has  little  concern  with  criminal  procedure. 
Archbold's  and  Roscoe's  Criminal  Practice,  entering  into 
every  detail,  are  designed  for  the  reference  of  the  practi- 
tioner, when  points  actually  present  themselves.  The 
modern  commentaries  founded  on  those  of  Blackstone 
stray  into  historical  disquisitions  which  are  apt  to  envelop 
the  existing  law  in  obscurity;  and,  besides,  the  Criminal 
Law  is  contained  in  one  of  four  volumes.  Sir  James  Fitz- 
james  Stephen's  '*  General  View  of  Criminal  Law "  does 
not  profess  to  be  an  exposition  of  the  offenses  and  criminal 
procedure  of  our  country;  it  has  quite  another  object. 

It  seems,  then,  that  there  is  scope  for  a  comparatively 
small  treatise  concerning  itself  with  the  nature  of  crimes, 
the  various  offenses  punished  by  the  law,  and  the  proceed- 
ings which  are  instituted  to  secure  that  punishment.  Such 
a  work  is  calculated  to  meet  the  requirements  of  the  young 
practitioner,  who,  in  the  first  instance,  wants  a  general  in- 
troduction to  the  subject.  It  is  also  designed  for  the  use 
of  students,  especially  those  preparing  for  the  final  exam- 
ination of  the  Incorporated  Law  Society.  To  such,  as  well 
as  to  the  general  reader,  it  is  hoped  that  the  present  un- 
dertaking will  commend  itself. 

Vfe  have  referred  above  to  certain  well-known  works  on 
Criminal  Law.   These,  the  reports,  the  older  text-books,  and 
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other  authorities  have  heeu  made  to  contribate  information 
as  the  occasion  required.  Special  acknowledgment  is  due, 
and  is  hereby  rendared,  to  the  "General  View"  of  Sir 
James  Fitzjames  Stephen,  from  which  frequent  quotations 
have  been  made  and  matter  borrowed,  to  an  extent  suffi* 
cieut  to  lead  to  further  perusal  of  that  work. 

It  is  hoped  that,  while  nothing  uselesi^  and  obsolete  ha«i> 
been  retained,  there  has  not  been  any  omission  which  will 
prevent  tbe  reader  from  obtaining  a  fair  general  yiew  of 
the  existing  Criminal  Law. 

S*  F.  H. 

Liverpool,  Spring  Asaizea^  1877. 


An  explanation  mnst  be  given  of  the  manner  in  which 
the  punishments  affixed  to  the  various  crimes  are  set  forth 
in  tbe  body  of  the  work.  It  was  thought  that  much  repe- 
tition might  be  avoided  if  attention  were  drawn  to  a  few 
general  rules.  Only  the  maximum  limit  of  penal  servitude 
is  noticed  in  the  text,  as,  with  very  few  exceptions  which 
are  specially  pointed  out,  the  minimum  limit  is  five  years. 
Where  penal  servitude  may  be  awarded,  almost  without 
exception  (any  exception  being  mentioned),  the  court  has 
the  alternative  of  sentencing  to  imprisonment  for  a  term 
not  exceeding  two  years;  therefore  such  imprisoament  has 
not  generally  been  specified.  The  rules  as  to  bard  labor, 
whipping,  and  solitary  confinement  are  adverted  to  in  the 
chapter  on  Punishment. 
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PRINCIPLES 


OF 


THE   CRIMHSTA-IL.  LA.^V^ 


BOOK  I. 

INTRODUCTORY  CHAPTER. 

CRIME. 

The  term  "  crime  "  admits  of  description  rather  than  defi- 
nition. There  are  no  certain  and  universal  intrinsic  quali- 
ties which  at  once  stamp  an  act  \vith  the  character  of  a 
crime.  Wo  term  a  flagitious  act  a  crime  rather  on  account 
of  its  consequences,  than  from  regard  to  any  such  intrinsic 
characteristics.  Thus,  turning  to  one  of  the  most  satisfac- 
tory explanations  of  the  term  under  consideration,  we  learn 
that  it  is  "  an  act  of  disobedience  to  a  law  forbidden  under 
pain  of  punishment."  (a) 

The  question  at  once  presents  itself,  what  are  the  distin- 
guishing marks  of  "  punishments  ? "  This  will,  perhaps,  be 
Been  most  clearly  by  a  contrast.  Sanctions  (that  is,  evils  iu- 
eurred  by  a  person  in  consequence  of  disobedience  to  a  com- 
mand, and  thus  enforcing  that  command)  fall  under  two 
heads: 

1.  Those  which  consist  in  the  wrong-doer  being  obliged 
to  indemnify  the  injured  party,  either  in  the  way  of  dam- 
ages or  of  specific  performance. 

2.  Some  sufiierings  experienced  by  the  wrong-doer. 

(a)  Fill.  St  I. 


2  CiBIME. 

In  the  first  case,  the  enforcement  of  the  sanction  is  in 
the  discretion  of  the  injured  party  (or  his  representative), 
and  its  object  is  his  advantage. 

In  the  second  case,  the  sanction  is  imposed  for  the  pub- 
lic benefit,  and  is  enforced  or  remitted-  at  the  discretion  of 
the  sovereign  body,(6)  as  the  representative  of  the  public ; 
such  discretion  being  exercised  according  to  law.(c) 

Hero  ^ve  arrive  at  the  true  ground  of  distinction  (or  rather 
diflerencc,  inasmuch  as  the  two  terms  do  not  exclude  each 
other,  and  therefore  can  not  be  distinguished  (d) )  between 
crimes  and  civil  injuries  or  torts.  The  difference  is  not 
a  difference  between  the  tendencies  of  the  two  classes  of 
wrongs,  but  a  difference  between  the  modes  in  which  they 
are  respectively  pursued ;  that  is,  whether  as  in  the  first  or 
second  of  the  cases  mentioned  above.(e) 

That  there  is  nothing  in  the  nature  of  a  crime  which,  per 
se,  determines  that  a  particular  wrongful  act  should  be  nec- 
essarily relegated  to  the  category  of  crime,  two  considera- 
tions will  suffice  to  show.  First.  In  different  countries,  and 
at  different  eras  in  the  history  of  the  same  country,  the  line 
between  civil  and  criminal  is,  and  has  been,  utterly  different. 
For  example,  at  Rome  theft  was  regarded  as  a  civil  injury, 
for  which  pecuniary  redress  had  to  be  made.  And  we  have 
only  to  point  back  to  the  Anglo-Saxon  system,  to  illustrate 
the  narrowness  of  the  domain  of  criminal  law  in  rude  so- 
cieties. The  second  consideration  is,  that  the  same  wrong- 
ful act  is  regarded  as  a  crime  or  a  civil  injury  according  as  it 
IS  viewed,  and  proceedings  are  taken  with  reference  to  the 
one  or  the  other  sanction.  In  the  English  law,  the  best  ex- 
amples of  this  are  libels  and  assaults.    The  same  writings,  or 

(h)  Sometimes  the  exercise  of  this  discretion  is  deputed  to  some 
member  of  the  sovereign  body,  e.  g.,  in  England,  to  the  king  orquef»n 

(c)  Fitz.  St.  4;     Austin,  518. 

{({)  "  To  ask  whether  an  act  is  a  crime  or  a  tort,  is  like  asking 
whether  a  man  is  a  husband  or  a  brother."     Fitz.  St.  7. 

{e)  Austin,  417.  A  good  description  of  crimes  having  in  view  the 
true  ground  of  difference,  is  given  in  1  Bishop  Crim.  L.  J  43 :  *'  Tboae 
wrongs  which  the  government  notices  as  injurious  to  the  public,  and 
punishes  in  what  is  called  a  criminal  proceeding,  in  its  own  name.*' 


CRIME.  8 

the  same  actions,  may  be  made  the  subject  of  civil  or  of  crim- 
inal proceedings.  If  A.  write  of  B.  that  he  is  a  swindler, 
B.  may  either  indict  A.  for  the  crime,  or  bring  an  action 
against  him  for  the  civil  injurj.(/*) 

It  may  be  well  to  interpose  an  explanation  of  the  courses 
open  to  the  injured  person,  when  the  same  wrong  is  both  a 
crime  and  a  civil  injury.  He  has  not  always  the  power  ot 
choosing  in  which  way  he  will  proceed.  The  rule  is  based 
on  the  distinction  of  crimes  into  felonies  and  misdemean- 
or8.(5f)  In  the  case  of  felonies,  the  crime  must  be  prose- 
cuted before  civil  redress  can  be  sought  from  the  wrong- 
doer. In  misdemeanors  there  is  no  such  distinction ;  either 
proceeding  may  be  taken  first,  or  both  may  be  pursued  con- 
currently. (A)  (1) 

Before  leaving  the  subject  of  the  difference  between 
crimes  and  civil  injuries,  two  other  false  and  groundless  dis- 
tinctions may  be  adverted  to.  Firstly.  The  distinction  does 
not  consist  in  this,  that  the  mischief  of  crimes  (as  a  class) 
is  more  extensive  than  that  of  civil  injuries  (as  a  class) ; 
nor,  secondly,  in  this,  that  the  end  of  the  sanction  in  the 
case  of  crimes  is  prevention,  in  the  case  of  civil  injuries  re- 
dress to  the  injured  party.(i) 

How  nearly  the  two  classes  are  related,  even  when  the  act 
can  not  be  regarded  as  common  to  both,  an  example  will 
serve  to  show.  A,  knowingly,  fraudulently,  and  with  in- 
tent to  deceive  B.,  sells  him  a  quantity  of  beer,  short  of  the- 
just  measure.  This  was  held  to  be  only  an  inconvenience 
and  injury  to  a  private  person,  which  might  have  been 

(/)  AuBtin,  417,  518.  (r)  v.  p.  9. 

(A)  Ad'lison  on  Torts,  31,  33.  (0  Austin,  417,  520. 

(I)  In  England,  it  is  the  duty  of  the  injured  person  to  institute  and 
direct  the  criminal  prosecution.  In  the  United  States,  the  injured 
person  may,  and  ought  to,  be  instrumental  in  procuring  the  arrest  of 
the  offender;  but  it  is  neither  his  duty  nor  his  right  to  take  any  fur- 
ther part  in  bringing  the  charge  before  the  grand  jury,  or  in  conduct- 
ing the  prosecution ;  the  state's  attorney  has  the  sole  control.  Hence, 
generally,  in  the  United  States,  the  rule  no  ionger  exists,  that  a  frlony 
must  be  criminally  prosecuted  before  reparation  can  be  recovered  from 
the  wrong-doer  in  a  civil  action.  The  practice,  however,  is  not  uniform. 
Cases  and  statutes  are  cited  in  1  Bishop  Crim.  L.,  £d.  1868,  g§  556-562. 
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guarded  against  with  due  caution. (A:)  But  if  the  defect  lo 
the  amount  had  been  owing  to  a  false  vessel  for  measuring, 
A.  would  have  been  indictable.  So  was  S.,  who  delivered 
a  quantity  of  coals,  to  his  knowledge  weighing  14  cwt.,  he 
falsely  and  fraudulently  representing  that  the  quantity  he 
had  delivered  weighed  18  cwL,  and  thereby  obtaining  the 
price  of  18  cwt.(/) 

It  is  often  of  the  utmost  importance  to  determine  whether 
a  particular  proceeding  is  a  criminal  or  a  cjyil  proceeding. 
Thus,  the  evidence  of  the  defendant  mi^y  be  required ;  and 
this  is  not  allowed  to  be  given  in  criminal,  though  of  course 
it  is  in  civil,  trials.  The  question  arose  on  an  information  for 
the  recovery  of  penalties  for  smuggling,  under  a  particular 
8tatute.(m)  The  true  test  is  whether  or  not  the  infliction 
of  punishment  follows  on  the  result  being  unfavorable  to 
the  defendant.  If  the  end  of  the  proceeding  is  that  the  de- 
fendant is  required  to  pay  a  sum  of  money,  the  question 
will  resolve  itself  into  tiie  form,  whether  the  fine  is  a  debt 
or  a  punishment.(w) 

The  moral  nature  of  an  act  is  an  element  of  no  value  in 
determining  whether  it  is  criminal  or  not.  On  the  one 
hand,  an  act  may  be  grossly  immoral,  and  yet  it  may  not 
bring  its  agent  within  the  pale  of  the  criminal  law — as  in 
the  case  of  adultery.  "  Human  laws  are  made,  not  to  pun- 
ish sin,  but  to  prevent  crime  and  mischief."  (o)  On  the 
other  hand,  an  act  perfectly  innocent,  from  a  moral  point 
of  view,  may  render  the  doer  amenable  to  punishment  as  a 
■criminal.  To  take  an  extreme  example :  W.  was  convicted 
on  an  indictment  for  a  common  nuisance,  for  erecting  an 
-embankment,  which,  although  it  was,  in  some  degree,  a 
hindrance  to  navigation,  was  advantageous,  in  a  greater  de- 
gree, to  the  users  of  the  port.(p)  Here  the  motive,  if  not 
praiseworthy,  was  at  least  innocent.    The  fact  that  the  mo- 

(k)  K.  V.  Wheatley,  2  Burr.  J 125. 

(0  R.  V,  Sherwood,  26  L.  J.  (M.  C.)  81. 

(m)  Attorney-General  v.  RadlofF,  10  Exch.  84. 

(n)  Cattell  v.  Ireson,  27  L.  J.  (M.  C.)  167. 

(o)  Attorney-General  v.  Sillem,  2  H.  &  C.  526. 

(p)  R.  V.  Ward,  5  L.  J.  (K.  B.)  221. 
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tive  of  the  defendant  was  positively  pious  and  lauaable  has 
not  prevented  a  conviction.(7) 

This  forces  upon  our  notice  a  division  of  crimes  into  mala 
in  se  and  mala  quia  prohif^ita;  a  distinction  which  is  of  lit- 
tle practical  importance  in  our  English  system,  and  which 
must  necessarily  vary  with  the  standard  of  good  and  bad.(r) 
There  will  always  be  some  crimes  which  naturally  take 
I  lieir  place  in  the  one  class  or  the  other ;  for  example,  no 
one  will  hesitate  to  say  that  murdei*  is  malum  in  se,  or  that 
the  secret  importation  of  articles  liable  to  custom  is  merely 
malum  quia  prohibitum;  but  between  these  oflfenses  there 
are  many  acts  which  it  is  difficult  to  assign  to  their  propei 
class. 

Some  acts  have  been  recognized  as  crimes  in  the  English 
Law  from  time  immemorial,  though  their  punishment  and 
incidents  may  have  been  affected  by  legislation.  Thus  mur- 
der and  rape  are  crimes  at  common  law.  In  other  cases, 
acts  have  been  pronounced  crimes  by  particular  statutes^ 
which  have  also  provided  for  their  punishment,  e.g.^  offenses 
under  the  bankruptcy  laws. 

[There  is  no  common  law  jurisdiction  of  crimes  in  Ohio. 
This  was  declared  by  the  supreme  court  of  the  state,  in 
Key  V.  Vattier,  1  Ohio,  132,  and  in  many  subsequent  cases. 
There  is  no  crime,  or  punishment,  or  criminal  procedure  in 
Ohio  other  than  what  has  been  defined  or  prescribed  by 
statute.  Misprisions,  attempts,  conspiracy,  and  all  acces- 
sorial offenses  are  substantive  crimes,  so  far  as  they  have 
been  declared  by  statute ;  and,  in  the  absence  of  statute, 
are  not  punishable.  The  common  law  is  used,  however,  to 
define  words  used  in  the  statutes.  The  same  rule  prevails 
in  Indiana  ;(1)  and  in  Iowa.(2)  In  Indiana  and  Iowa  the 
rule  is  prescribed  by  statute.  But  the  states  generally  hold 
that  common  law  crimes  are  indictable,  and  common  law 
punishments  can  be  imposed  by  courts  having  general  crim- 


{q)  R.  V.  Sharpe.  26  L.  J.  (M.  C.)  47. 
(r)  Austin,  590. 

(1)  Bcftls  V.  The  State,  15  Ind.  378;  State  v.  0.  A  M.  K.  R.  Co.,  23 
Ind.  362. 

(2)  Estes  V.  Carter,  10  Iowa,  400. 
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inal  jurisdiction,  except  so  far  as  the  common  law  has  beeu 
repealed  or  modified  by  statute.  Hence,  an  indictment  for 
conspiracy  is  good  iu  Minnesota,  though  there  is  no  men- 
tion of  conspiracy  in  the  statutes  (1)  In  Scotland,  the 
common  law  power  of  coui-ts  extends  to  declaring  and 
punishing  as  crimes,  acts  not  made  criminal  by  statute, 
and  which  have  never  before  been  indictcd.(2)} 

In  treating  of  the  criminal  law,  or  the  pleas  of  the 
crown,(.5)  the  subject  naturally  divides  itself  into  two  por- 
tions. The  first,  dealing  with  crimes  generally,  and  the  va- 
rious individual  crimes,  their  constituents,  their  difierences, 
appropriate  punishments,  and  other  incidents,  may  be 
termed  The  Law  of  Crimes.  The  second,  dealing  Avith  the 
machinery  by  means  of  which  these  crimes  are  prevented, 
or,  if  committed,  by  means  of  wh^ck  tney  meet  with  their 
punishment,  may  be  termed  Th^  Lfw  of  Criminal  Pro- 
cedure. 

% 

{s)  So  called  because  the  king  is  supposed  by  the  law  to  be  the  per- 
son injured  by  every  infraction  of  the  public  rights  belonging  to  that 
community,  and  is,  therefore,  in  all  cases,  the  proper  prosecutor  for 
every  public  offense.    4  Bl.  2. 

(1)  State  V.  Pulle,  12  Minn.  164. 

(2)  Greenhuff 'b  case,  2  Swinton,  236,  eiied  1  Bishop  Crim.  L.,  Bd. 
1868, 18. 
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CHAPTER  n. 

DIVISIONS  OF  CRIME. 

Crime — Offiense. — These  terms  are  sometimes  used  synony- 
mously of  the  whole  of  illegal  acts  which  entail  punish- 
ment Each  of  them,  however,  has  soraetimes  a  narrower 
signification ;  and  in  this  sense  they  are  opposed  to  each 
other,  and  divide  between  them  the  whole  field  of  acta 
which  each  in  its  wider  sense  covers.  The  latter  use  is  th^t 
which  confines  the  term  "  ofiense "  to  acts  which  are  not 
indictable,  but  which  are  punished  on  summary  conviction ; 
while  " crime"  is  restricted  to  those  which  are  the  subjects 
of  indictment. 

[The  state  courts  have  general  jurisdiction  over  crimes 
under  the  common  law  or  under  statutes  of  the  state,  com- 
mitted within  the  state.  The  federal  courts  have  no  com- 
mon law  jurisdiction  over  crime,  but,  under  acts  of  con- 
gress, have  general  jurisdiction  over  cri'me  committed  upon 
American  vessels  upon  the  high  seas  (such  vessel  being 
American  territory,  and  yet  not  within  the  limits  of  any 
county),  or  committed  within  the  District  of  Columbia,  or 
any  other  place  where  the  United  States  have  exclusive 
jurisdiction.  Murder,  manslaughter,  mayhem,  rape,  big- 
amy, arson,  larceny,  and  receiving  stolen  goods,  if  com- 
mitted in  any  place  over  which  the  United  States  have  ex- 
clusive jurisdiction,  are  [)rosecuted  in  the  United  States 
Circuit  Courts.  The  federal  courts  have  jurisdiction  also 
over  treason  and  other  crimes  against  the  general  govern- 
ment ;  crimes  afiTecting  the  maritime  and  commercial  juris- 
diction of  the  general  government;  perjury  before  a  fed- 
eral tribunal,  and  other  crimes  afiecting  the  administration 
of  justice  by  the  federal  tribunals ;  forgery  of  United  States 
securities/oi  of  other  papers  issued  by  the  government,  or 
to  be  used  in  obtaining  money  from  the  United  States ; 
crimes  affecting  coinage,  mails,  public  revenue,  bribery  of 
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officers  under  the  goTcrnment.  und  other  crimes  against  the 
operations  of  the  government ;  criminal  official  misconduct 
of  officers  of  the  general  government,  and  crimes  under  the 
constitution  of  the  United  States  aguinst  the  elective  Iran- 
cbise  or  civil  rights.  Military  and  naval  oflenses  are  pros- 
ecuted before  courts  martial,  and  crimes  in  the  territories 
before  territorial  courts.] 

Indictable  crimes, — ^All  treasons,  felonies,  and  misdemean- 
ors, misprisions  of  treason  and  felony,  whether  existing 
at  common  law  or  created  by  statute,  are  the  subjects  of  in- 
dictment. So  also  are  all  attempts  to  commit  any  of  these 
acts  ;(m)  and  even  an  intention  to  commit  high  treason  is 
indictable.  Further,  if  a  statute  prohibits  a  matter  of  pub- 
lic grievance,  or  commands  a  matter  of  public  convenience 
(such  as  the  repairing  of  highways  or  the  like),  all  acts  or 
omissions  contrary  to  the  prohibition  or  command  of  the 
statute,  being  misdemeanors  at  common  law,  are  punish- 
able by  indictment,  if  the  statute  does  not  manifestly  Hcem 
to  exclude  this  mode  of  procecding.(/)  (1)  But  it  is  other- 
wise, if  the  rights  which  are  regulated  ai'e  merely  private 
If  the  statute,  on  which  the  indictment  is  framed,  is  re- 
pealed, no  proceedings  can  be  taken,  provided  at  least  the 
prisoner  has  not  pleadcd.(z) 

Misprision. — In  general,  this  term  signifies  some  neglect 
or  contempt,  especially  when  a  person,  without  assenting; 
thereto,  knows  of  any  treason  or  felony  and  conceals  it.(y) 
But  it  is  also  applied  to  every  great  misdemeanor  which  has 
no  certain  name  given  to  it  in  the  law;  for  example,  the 
maladministration  of  public  officers.  The  former  kind  is 
sometimes  termed  negative^  the  latter  positive^  misprision. 

The  main  classification  of  indictable  crimes  is  threefold 
— Treason,  Felony,  Misdemeanor — ^though  "  treason  "  is 
strictly  included  in  the  term  "  felony." 

felony — Misdemeanor. — It  will  be  remembered  that,  in 
contrasting  crimes  and  civil  injuries,  we  found  that  there 

(u)  V.  p.  19.  (v)  2  Hawk.  <•  2V  J.  4. 

(x)  R.  V.  Denton,  21  L.  J.  (M.  C.)  207.  (y)  v.  pp.  M,  87. 

(1)  See  p.  5,  as  to  states  where  there  is  no  indictable  criote  but  such 
AS  is  defined  by  statute. 
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were  no  intrinsic  qualities  the  possession  of  which  asdigued 
an  act  to  either  class.  In  distinguishing  felouy  from 
misdemeanor,  we  shall  also  find  that  the  difference  is  on^.y 
one  founded  on  the  consequences  of  each.  But  the  Ia'> 
ter  classification  is  exhaustive,  and  not  a  cross-division, 
as  in  the  case  of  crimes  and  civil  injuries,  inasmuch  as  tlic 
same  act  can  not  be  both  a  felony  and  a  misdemeanor. 

[In  the  United  States,  the  distinction  between  felony  and 
misdemeanor  has  lost  most  of  its  significance.  Felony 
no  longer  works  forfeiture  of  either  goods  or  lands  ;  bene- 
fit of  the  clergy  does  not  exist ;  where  the  crime  of  an  ac- 
cessory is  made  by  statute  a  substantive  offense,  as  it  is  in 
most  of  the  states,  an  accessory  can  be  convicted  before  the 
principal  is  indicted ;  generally  a  civil  action  for  damages- 
can  be  brought  before  a  criminal  prosecution  is  instituted  ; 
a  person  charged  with  misdemeanors,  as  well  as  one  charged 
with  felony,  is  brought  before  the  court  in  the  first  instance 
by  a  capias ;  in  most  of  the  states  one  indicted  for  felony 
can  be  found  not  guilty  of  the  felony  but  guilty  of  an  in- 
cluded misdemeanor;  and  in  cases  of  felony  and  misde- 
meanor alike,  the  accused  is  entitled  to  have  a  copy  of  the 
indictment,  and  to  be  defended  by  oounsel.  In  states  where 
there  is  no  crime  but  statutory  crime,  the  distinction  is  lit- 
tle more  than  a  classification  of  punishment.  Generally^ 
in  the  United  States,  felony  means  an  ofi'ense  punishable  by 
death  or  by  imprisonment  in  the  penitentiary  ;  and  mis- 
demeanor is  a  punishable  offense  which  is  not  a  felony.  In 
gome  states,  as  New  York,  Kentucky,  Ohio,  Michigan,  In- 
diana, Illinois,  and  Wisconsin,  this  classification  is  expressly 
made  by  statute.  And  in  Iowa,  where  there  is  no  capital 
punishment,  any  crime  punished  by  imprisonment  in  the 
jienitentiary  is  felony.  It  is  essential  to  the  validity  of  a 
trial  for  felony  that  the  defendant  be  present  in  court. 
This  is  not  essential  in  misdemeanors.  Also  an  unofficial 
person  may  arrest  where  a  felony  has  been  committed ;  but 
not  in  case  of  a  misdemeanor.] 

It  is  a  popular  idea,  which,  to  a  certain  extent,  the  law 
has  countenanced,  that  the  distinction  into  felonies  and  mis- 
dcmeiinors  is  one  founded  on  the  degree  of  enormity  of  the 
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crime.  Tliat  this  is  not  the  case  necessarily,  will  be  seen 
when  we  consider  what  offenses  belong  to  the  one  dass, 
and  what  to  the  other.  No  one  will  maintain  that  pequiy, 
which  is  a  misdemeanor,  is  of  less  gravity  than  simple  lar- 
ceny, which  is  a  felony.  As  a  rule,  however,  the  more  ee* 
rioiis  crimes  are  felonies. 

What,  then,  is  the  origin  and  force  of  this  distinction,  a 
distil. ction  attended  with  important  consequences  ?  To  ob- 
tain an  answer,  we  must  look  back  to  the  period  of  feudal 
law.  The  term  ^''felony  "  is  derived  from  two .  words,(z)  the 
one  signifying  a  fief  or  feud,  the  other  price  or  value.  Thus 
the  term  was  applied  to  those  offenses  which  resulted  in  the 
tenant's  forfeiture  oiYn^land  to  the  lord  of  the  fee;  though 
primarily  it  signified  the  penal  consequences,  i.  e.,  the  for- 
feiture, of  these  offenses.  By  another  slight  deflection,  the 
term  was  extended  to  offenses  which  involved  forfeiture  of 
goods,  Blaekstone  thus  defines  a  felony  to  be  "  an  offense 
which  occasions  a  total  forfeiture  of  either  lands  or  goods, 
or  both,  at  the  common  law ;  and  to  which  capital  or  other 
punishment  may  be  superadded  according  to  the  degree  of 
guilt."  (a)  Capital  punishment,  associated  in  the  popular 
mind  with  felony,  was  an  usual,  though  not  a  necessary,  in- 
cident. Petit  larceny  was  a  felony,  but  not  capitally  pun- 
ished ;  standing  mute  at  a  trial  was  punished  with  death, 
though  not  a  felony.  Though  the  ground  of  distinction 
into  felony  and  misdemeanor  was  the  consequence  of  the 
crime,  of  course,  originally,  there  must  have  been  some 
reason  for  attaching  the  graver  consequences  to  one  act 
and  not  to  another.  This  was  furnished  by  a  consideration 
of  the  gravity  and  commonness  of  the  offense,  a  considera- 
tion not  attended  to  in  later  periods.(6) 

It  may  be  noticed  that  where  a  statute  declares  that  au 
offender  against  its  provisions  shall  be  deemed  to  have  fe- 
loniously committed  the  act,  the  offense  is  thereby  made  a 
fclony.((?) 

^' Misdemeanor^^  is  to  be  regarded  as  a  negative  ezpres- 

[^z)  Fee-Ion.     For  some  conjectural  derivations,  y.  4  St.  BL  7, 
(a)  4  Bl.  95.  (b)  Fitz.  St.  57. 

(<;)  R.  V.  Johnson,  3  M.  &  Sel.  556. 
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eion ;  being  applied  to  indictable  crimes  not  falling  within 
tlio  class  of  felonie8.(</)  In  a  wide  and  general  sense,  the 
term  is  also  used  synonymously  with  "  crime." 

Recently ,*the  legislature  struck  at  the  root  of  the  dis- 
tinction we  have  been  treating  of;  but  the  terms  "  felony  " 
and  "  misdemeanor,"  having  become  firmly  attached  to  the 
various  indictable  offenses,  still  remain.  It  was  provided, 
that  no  confession,  verdict,  inquest,  conviction,  or  judgment 
of  or  for  any  treason,  or  felony,  or  felo  de  se  shall  cause  any 
attainder  or  corruption  of  blood,  or  any  forfeiture  or  es- 
cheat, (e) 

In  addition  to  the  distinction  as  to  forfeiture,  which  we 
have  just  seen  to  be  a  thing  of  the  pa^t,  there  are  other 
points,  some  nominal,  others  real,  which  distinguish  felonies 
from  misdemeanors : 

i.  As  to  arrest. — It  will  suffice  here,  to  state  generally 
that  an  arrest  is  justifiable  in  certain  cases  of  supposed  fel- 
ony, where  it  would  not  be  in  cases  of  supposed  misde- 
nieanor.(/) 

ii.  As  to  the  trial, — Misdemeanors  may  be  tried  upon  an 
indictment,  inquisition,  or  infonnation ;  felonies  upon  the 
tii-st  two  only. 

The  right  of  peremptory  challcn(je  is  confined  to  those 
charged  with  felony. 

The  legislature  requires  that  certam  terms  of  penal  servi- 
tude should  be  inflicted  on  those  convicted  of  felony  after 
a  precious  conviction  for  felony,  or  for  certain  misdemeanors : 
whereas  there  is  no  such  pravision  with  regard  to  misde- 
meanors committed  after  a  previous  conviction. 

On  minor  points  there  is  also  a  difference,  e,  </.,  the  form 

(ef)  "Their  general  name — misdemeanors — bad  behavior — happily 
describee  their  general  character.  The  principal  offenses  included 
under  this  head  are  libel,  conspiracy,  and  nuisance.  The  connection 
between  them  may  not,  at  first  sight,  be  apparent;  but  a  comparisoTi 
of  their  definitions  will  show  that  though,  in  some  respects,  they  are 
dissimilar,  the  essence  of  all  these  offenses  is  the  same.  .  .  .  Each 
of  these  bffenses  is  based  upon  the  notion  of  a  normal  state  of  repose 
and  general  order,  which  it  is  criminal  to  disturb  either  by  writing,  by 
any  combination,  or  by  any  willful  act  or  omission." — Fitz.  St.  145. 

(tf)  33  and  34  Vict.  c.  23.  ?  1.  ♦1H70  (/)  v.  p.  243  et  seq. 
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of  oath  taken  by  the  jnry,(^)  the  mode  of  swearing  the 
jary ;  again,  in  misdemeanors,  the  defendant  is  not  given 
in  charge  to  the  jury  ;(A)  and  in  felonies  the  prisoner  must 
be  present  throughout  the  trial,  and  the  jury,  when  the 
trial  has  once  commenced,  are  not  allowed  to  separate  till 
their  verdict  has  been  given,  or  they  have  been  discharged 
from  giving  a  verdict ;  while  a  case  of  misdemeanor  may 
be  tried  although  the  accused  be  not  present,  if  he  have 
previously  pleaded,(i)  and  the  jury  are  allowed  to  sepa- 
rate in  the  course  of  the  trial  just  as  in  civil  cases. 

[In  the  United  States  felonies  are  tried  upon  indictment. 
Misdemeanors  are  mostly  tried  upon  indictment.  There 
are,  in  the  larger  cities,  courts  for  the  trial  of  specified 
misdemeanors,  where  there  is  no  grand  jury,  and  where 
tiie  trial  is  by  the  judge  unless  the  defendant  demand  a 
jury. 

Peremptory  challenges  are  allowed  in  cases  of  misde- 
meanor as  well  as  felonies. 

The  form  of  oath  administered  to  the  jury  in  trials  for 
felony,  is,  with  slight  variations,  administered  to  the  jury 
in  all  criminal  prosecutions  in  the  United  States.] 

iii.  As  to  the  civil  remedy. — As  we  have  8een,(/:)  the  fel- 
ony must  be  prosecuted  before  a  civil  action  is  commenced 
with  reference  to  the  same  act;  in  misdemeanor,  there  is 
no  such  necessity. 

(ff)  V.  pp.  330.  333.  (/*)  V.  p.  334. 

(t)  8th  report  of  the  ConimisBioners  on  Criminal  Law,  p.  143;    1. 
Chitty.  Cr.  L.  532;  Arch.  155;  v.  also  p.  373. 
(k)  V.  p.  3,  n. 
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CHAPTER  m. 

ESSENTIALS  OF  A  CRIME. 

In  order  to  ascertain  who  are  and  who  are  not  apable 
of  committing  crimes,  it  will  be  necessary  to  examine  cer- 
tain terms  which  are  liable  to  confusion. 

In  the  first  place  we  must  deal  with  those  elements  which 
•occur  in  every  case  of  crime;  and  the  absence  of  either  of 
which  excludes  the  act  from  the  category  of  crimes — viz., 
WUlj  Criminal  Intention,  or  Malice.  It  will  be  more  con- 
venient to  treat  of  them  in  this  order,  though  obviously  the 
reverse  of  the  actual  sequence  of  events.  (1) 

To  will  an  act  is  "  to  go  through  that  inward  state  which, 
4IS  experience  informs  us,  is  always  succeeded  by  mo- 
tion" (k)  ;  that  is,  unless  the  body  be  physically  incapable. 
And  will  is  to  be  distinguished  from  those  wishes  which 
are  not  carried  into  execution;  for  example,  excited  by 
jealousy,  I  wish  to  kill  B.,  but  fear  of  the  law  prevents  me 
from  willing  that  act.  If  the  act  be  not  willed,  it  is  said 
to  be  involuntary,  and  of  course  does  not  render  its  doer 
amenable  to  the  criminal  law. 

(it)  Fitz.  St.  77. 

(I)  The  text  here  will  bear  some  qualification.  It  is,  indeed,  true, 
in  general,  that  to  constitute  a  crime  there  must  be  an  act,  and,  con- 
temporaneous with  it,  a  criminal  intent.  But  this  is  not  always  true, 
using  the  words  in  their  ordinary  sense;  and  in  some  cases,  it  is  not 
true  at  all. 

It  is  not  always  true  that  there  must  be  an  act,  using  the  word  in  it<4 
ordinary  sense.  To  constitute  a  misprision,  it  is  not  nee  essary  there 
should  be  an  actiye  concealment,  but  only  an  omission  to  inform.  Ta 
have  in  possession  is  not  an  act,  yet  it  is  a  crime  to  have  counterfeit 
coin  or  forged  bills,  with  a  criminal  intent. 

It  is  not  always  necessary  that  the  defendant  should  intentionally 
or  even  consciously  do  the  act  which  forms  the  crime;  for  one  engaged 
in  committing  one  crime  may,  without  being  aware  of  it,  do  a  different 
act,  and  be  guilty  of  a  wholly  different  crime. 

It  is  not  always  necessary  that  there  should  be  a  criminal  intent 
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Intention   in   the  '^  fixing  the  miDd  upon  the  act,  and 


It  may  indeed  be  said  that  as  every  person  is  presumed  to  know  the 
law,  whoever  does  an  act  prohibited  by  law  intends  to  do  an  unlawful 
act.  But  it  is  undoubtedly  competent  for  the  legislature  to  make  an 
act  puninhable  at  all  events,  without  regard  to  the  intent  with  which 
it  is  done.  Under  an  English  statute  making  it  manslaughter  for  a 
parent  willfully  to  neglect  to  provide  adequate  medical  aid  for  his 
child,  a  parent  was  convicted,  who,  acting  conscientiously  as  a  member 
of  a  sect  which  prohibited  medicine,  but  prescribed  prayer  only,  not 
merely  acted  in  ignorance  of  the  law,  but  followed  the  course  of  treat- 
ment which  he  honestly  believed  was  the  best  for  the  child's  health. 
Queen  t*.  Downes,  L.  H.  1  Q.  B.  Div.  25.  And  the  Ohio  statute  ex- 
pressly makes  it  a  crime  to  intentionally  and  without  malice  point  or 
aim  any  firearm  at  or  toward  any  person,  unless  in  self-defense  or  in 
discharge  of  duty.     74  Ohio  L.  245. 

While  it  is  in  general  true  that  ignorance  of  the  existence  pf  ftLCtM 
which  make  the  act  a  crime,  is  a  defense  against  a  prosecution  for  the 
crime,  it  is  not  held  to  be  so  universally.  It  is  said  in  Stephens'  Di- 
gest of  Criminal  Law,  art.  34,  p.  23  (American  edition);  "Where  an 
offense  is  so  defined  by  statute  that  the  act  of  the  offender  is  not  a 
crime,  unless  some  independent  act  co-exists  with  it,  the  court  must 
decide  whether  it  was  the  intention  of  the  legislature  that  the  person 
doing  the  forbidden  act  should  do  it  at  his  peril,  or  that  his  ignorance 
of  the  independent  fact,  or  his  mistaken  belief,  in  good  faith  and  on 
reasonable  grounds,  that  it  did  not  exist,  should  excuse  him." 

An  article  by  John  Wilder  May,  in  the  American  Law  Review,  for 
April.  1878,  collects  the  cases  on  this  point.  It  has  been  held  in  Eng- 
land that,  in  a  prosecution  for  the  unlawful  taking  of  an  unmarried 
female  under  the  age  of  sixteen  out  of  the  possession  or  against  the 
will  of  the  person  having  lawful  charge  of  her,  ignorance  of  the  fact 
that  the  girl  was  under  the  specified  ago  is  no  defense.  Reg.  v.  Rob- 
bins,  1  Car.  &  K.  452;  Keg.  v.  Ollifer,  10  Cox,  402;  Reg.  v.  Mycock.  12 
Cox,  28;  Reg.  v.  Butt,  12  Cox,  231 ;  Keg.  v.  Prince.  L.  R.,  2  C.  0.  R.  151. 

In  Massachusetts,  it  has  been  held  that  in  a  prosecution  for  selling 
liquor  in  violation  of  the  statute,  it  is  no  defense  that  the  defendant 
had  no  reason  to  suppose,  and  did  not  believe,  the  liquor  sold  to  be 
intoxicating.  Commonwealth  v.  Boynton,  2  Allen,  160  An  analo- 
gous ruling  was  made  in  prosecutions  for  selling  adulterated  milk. 
Commonwealth  v.  Farren,  9  Allen,  489,  and  in  Commonwealth  v. 
Waite,  II  Al'en,  204.  And  in  a  prosecution  for  selling  naphtha  under 
an  assumed  name.  Commonwealth  v.  Wontworth,  118  Mass.  441. 
A  nd  in  a  prosecution  for  admitting  a  minor  to  a  billiard-room,  without 
the  written  consent  of  his  parent  or  guardian,  it  was  held  no  defense 
that  the  supposed  minor  was  almost  twenty  years  of  age,  fully  grown, 
nnd  did  business  independent  of  his  parents,  and  that  the  defendant 
asked  the  alleged  minor  whether  or  not  he  was  a  minor,  saying  thai 
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thinking  of  it  as  of  one  which  will  be  performed  when  the 

if  be  was  he  must  not  enter,  and  he  replied  he  was  of  full  age.  Com- 
monwealth V.  Emmons,  98  Mass.  6. 

The  same  rule  was  followed  in  State  v.  Smith,  10  R.  I.  258;  Ulrick 
V.  Commonwealth,  6  Bush,  400;  State  v.  Ilerthel,  24  Wis.  60;  and,  in 
Missouri,  in  a  qui  torn  action,  Beckham  v.  Nacke,  50  Mo.  546.  The  coiv 
trary  rule,  however,  was  held  in  Miller  &  Gibson  v.  State,  3  Ohio 
St.  475. 

But,  unless  the  statute  is  clear  to  the  contrary,  there  is  no  crin^ 
unless  there  is  a  criminal  intent.  Sometimes  a  particular  criminal  in- 
tent is  requisite.  In  some  states,  the  statute  makes  an  intent  to  kill 
an  essential  ingredient  in  the  crime  of  murder;  an  intent  to  commit 
a  felony  is  necessary  to  constitute  burglary;  an  intent  to  deprive  tiie 
owner  of  goods  of  his  property  therein  is  necessary  to  make  larceny; 
and,  in  malicious  assaults,  the  particular  intent  determines  the  cla^u^ 
of  the  offense — as  intent  to  kill,  intent  to  maim,  intent  to  wound. 

In  many  cases,  only  a  general  criminal  intent,  or  malice,  is  req'iisite. 
Legal  malice  is  a  willful  intent  to  do  an  unlawful  injury.  Where  a 
person  undertakes  maliciously  to  do  an  unlawful  act,  and  in  the  per- 
petration thereof  does,  unintentionally,  another  unlawful  act,  the  un* 
intentional  net  is  also  held  to  be  done  maliciously;  and.  hence,  where 
the  malice  is  sufficient  in  degree,  such  unintentional  act  is  also  a  crime. 
Where  a  person  in  perpetrating  or  attempting  to  perpetrate  a  felony, 
kills  another  unintentionally  and  unawares,  such  killing  is  murder  at 
common  law.  If  the  act  by  which  the  unintended  death  ip  occasioned 
is  a  mere  misdemeanor,  such  killing  is  manslaughter.  An  illustration 
given  by  Coke,  and  repeated  in  all  the  text-books  since,  and  frequently 
given  in  charge  to  the  jury  in  reported  English  cases,  is  this :  If  a 
man,  shooting  at  a  chicken,  merely  intending  to  destroy  it,  which  is  a 
misdemeanor,  accidently  kills  another  man,  he  is  guilty  of  man- 
slaughter. But  if  he  intended  to  shoot  the  chicken  for  the  pui*pose 
of  stealing  it,  which  was  a  felony,  then  the  accidental  killing  of  the 
man,  though  wholly  unawares,  was  murder. 

And  where  a  particular  intent  is  requisite  to  constitute  a  crime,  if  a 
person,  in  attempting  to  perpetuate  such  crime,  unintentionally  does 
another  act  which  if  done  with  such  particular  intent,  is  a  crime,  he  is 
guilty.  As,  where  the  intent  to  kill  is  requisite  to  constitute  murder, 
if  a  person  attempting  to  murder  one  should  accidentally  kill  another, 
he  is  guilty  of  the  murder  of  such  other. 

The  intent  must  be  contemporaneous  with  the  act.  if  a  person 
breaks  and  enters  a  dwelling  in  the  night  merely  for  the  ])urpo&o  of 
gaining  shelter,  and  subsequently  forms  the  purpose  to  commit  a  fel- 
ony therein,  he  is  not  guilty  of  burglary.  If  a  person  wrongfully  takes 
possession  of  the  goods  of  another,  but  without  any  intent  to  deprive 
the  owner  of  his  property  therein,  and  subsequently  forms  such  inten- 
tion, he  is  not  guilty  of  larceny. 
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time  come8/'(Z)  and  when  the  time  comes  (if  it  ever  does) 
the  act  is  willed.  The  willing  may  succeed  the  intentioQ 
instantaneously,  or  years  may  intervene  between  the  for- 
mation of  the  intention  and  the  exercise  of  the  will.  An 
example  will  explain  the  relation  of  the  two  terms  more 
clearly.  A.  hates  B.  In  conflequence  of  this  hatred.  A., 
on  meeting  B.,  shoots  him  dead.  Here  A.  makes  up  liis 
mind  to  shoot  B.  when  he  meets  him;  up  to  this  point,  »s 
long  as  the  two  are  separated,  A.'8  intention  only  is  formed. 
lie  meets  B.  in  the  road,  and  carries  out  his  design  or  in- 
tention by  pulling  the  trigger.  Now  be  wills  the  act; 
that  is,  he  wishes  it  in  such  a  way  as  to  cause  the  motion 
of  his  arm  and  finger.(m) 

In  this  example  a  third  element  appears.  The  motive  of 
the  act  is  the  deadly  hatred.  Motive  may  be  defined  as 
^^that  which  incites  and  stimulates  to  action."  It  may 
serve  as  a  clue  to  the  intention;  but  it  is  the  intention 
which  determines  the  quality,  criminal  or  innocent,  of  the 
act.(n) 

Ho  much  for  intention  generally.  But  to  make  a  person 
a  criminal,  the  intention  must  be  a  state  of  mind  forbidden 
by  the  law.  I  utter  a  forged  note,  not  knowing  it  to  be 
such,  and  therefore  not  intending  to  defraud.  No  crime  is 
committed.  But  if  I  have  such  intention,  this  criminal 
intention  stamps  the  act  with  the  character  of  crime.(o) 
The  guilty  state  of  mind,  or  criminal  intention,  is  generally 
known  by  the  term  "  Malice;'*  a  term  which  is  truly  a  legal 
enigma,  on  account  of  the  many  and  conflicting  senses  in 
which  it  is  used.  As  synonymous  with  criminal  intention, 
it  is  thus  necessary  to  the  legal  conception  of  crime.  To 
secure  a  conviction,  as  a  general  rule,  malice  of  this  kind 
must  be  directly  proved.  But  when  the  law  expressly  de- 
clares an  act  to  be  criminal,  the  question  of  intention  or 

(0  Fitz.  St.  77. 

(m)  '*  Though  usually  both  intention  and  will  are  found  in  an  act^ 
either  or  both  may  be  absent.  Both  are  wanting  when  a  man,  in  a 
convulsive  fit,  strikes  and  kills  another.  Intention  is  absent  in  the 
case  of  an  infant." — v.  Fitz.  St.  78. 

(n)  Broom,  C.  L.  851.  (o)  v.  Fitz.  St.  81. 
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mnlico  need  not  be  considered;  at  least,  except  by  the 
judge  in  estimating  the  amount  of  panishment.(p)  Again, 
in  some  cases,  this  intention  is  presumed  from  a  circum- 
stance, and  it  lies  on  the  accused  to  show  that  liis  intention 
was  innocent — e.  g.,  in  the  case  of  possession  of  recently 
Htolen  goods.(9) 

This  malice  is  found  not  only  in  cases — 

I.  Where  the  mind  is  actively  or  positively  in  fault,  an 
where  there  is  a  deliberate  design  to  defraud,  but  also — 

n.  Where  the  mind  is  passively  or  negatively  to  blame — 
that  is,  where  there  is  culpable  or  criminal  inattention  or 
negligence.  A  common  example  of  this  is  manslaughter 
by  a  surgeon  who  has  shown  gross  incompetence  in  the 
treatment  of  the  deceased.  But  here  the  criminality  con- 
eists  in  the  willfully  incurring  the  risk  of  causing  lo:»s  or 
suffering  to  others.(r)  So  that,  in  fact,  the  nuilice  is  only 
traced  one  stas:e  further  back.  An  extreme  case  of  this 
negative  malice  is  where  there  is  merely  the  absence  of  a 
IhoMicht  which  ought  lo  have  been  there^  as  in  the  non- 
repair of  roads  through  forgetfulness. 

It  is  usual  to  lay  (lown  tliat  malice  is  either — 

1.  Express  J  or  infact^  as  where  a  I'crson  with  a  deliberate 
mind  and  formed  design  kills  another. 

2.  Implieil^  or  in  law^  as  where  one  willfully  poisons  an- 
other, though  no  particular  enmity  can  be  proved ;  or 
where  one  gives  a  perfect  stranger  a  blow  likely  to  produce 
<leath.  Here  there  is  a  willful  doing  of  a  wrongful  act 
without  lawful  excuse;  and  the  intention  is  an  inference 
of  law  resulting  from  the  doing  the  act.(5)  The  law  in- 
fers that  every  man  must  contemplate  the  necessary  con- 
sequences of  his  own  act.(/) 

Here,  and  every- where  in  dealing  with  malice,  there  is 
^reat  danger  of  deflection  into  malice  with  its  moral  sig- 
nification, as  denoting  ill-will  or  malevolence.  In  other 
words,  of   confounding   motive  with  intention.      Malice, 

(p)  Broom  C.  L.  852.  (7)  v.  p.  183.  (r)  Broom,  C.  L.  854 

(1)  4  BL  199,  V.  p.  15.).        (0  R.  v.  Dixon,  3  M.  &  Sel.  15. 
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in  the  sense  of  malevolence,  is  not  essential  to  a  crime; 
malice,  in  its  legal  signification  of  criminal  intention,  i8.(u) 

As  we  have  seen,  it  is  the  character  of  the  intention  that 
determines  the  character  of  the  act ;  though  other  consid- 
erationsy  for  example,  motives,  are  taken  into  account,  in 
order  to  discover  the  intention.  The  same  act  may  be 
wholly  innocent,  a  civil  injury,  or  a  crime,  according  to  the 
intention.  For  example,  A.  takes  a  horse  from  the  owner'n 
stable,  without  his  consent.  If  he  intend  to  fraudulently 
deprive  the  owner  of  the  property  and  appropriate  the 
horse  to  himself,  he  is  guilty  of  the  crime  of  larceny.  If 
he  intend  to  use  it  for  a  time,  and  then  return  it,  it  is  a 
trespass  or  civil  injury  only.  If  he  take  it  in  due  course  as 
distress  for  rent,  lie  is  justified,  and  not  exposed  to  any  ill 
consequences.(x) 

But  a  naked  intention  is  not  criminally  punishable,  ex- 
cept, as  it  is  said,  in  treaaoii.  There  must  be  some  carrying 
out,  or  attempt  to  carry  out,  that  intention  into  action.  In 
other  words,  the  intention  is  to  be  inferred  from  some  overt 
act,  or,  in  the  case  of  a  crime  of  omission,  from  the  absence 
of  some  overt  act.  Thus,  although  A.  has  resolutely  made 
up  his  mind  to  shoot  B.  when  next  he  meets  him,  and  con- 
fesses this  resolution,  the  law  is  powerless  to  deal  with  him; 
but  directly  he  does  any  thing  in  pursuance  of  that  design, 
he  is  within  the  grasp  of  the  law.  The  reason  for  this  rule 
is  obvious,  namely,  the  difficulty,  or  rather  impossibility,  of 
proving  a  mere  intention. 

If  there  be  present  a  criminal  intention,  the  prisoner  is 
not  exculpated  because  the  results  of  the  steps  he  takes  to 
carry  out  that  intention  are  other  than  those  he  anticipated 
or  intended.  For  example,  if  A.,  intending  to  shoot  B., 
shoots  C,  mistaking  C.  for  B.     To  such  a  length  is  this 

(u)  "  In  the  use  of  the  word  'malice,'  in  all  cases  there  is  Miidoulit- 
edly  always  a  htrking  reference  to  some  sort  of  moral  depravity, 
though  perhaps  only  of  a  temporary  sort.  But  the  intangihle  nature  of 
Buch  an  element  compels  the  legislature  and  the  judge  to  select  cer- 
tain  determinate  signs  as  essential  characteristics  of  this  depravity."— 
Amos,  Jurisprudence,  305. 

(j?)  Broom,  C.  L.  851. 
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doctrine  extended,  that  if  A.  shoots  at  B/s  poultry,  and  hy 
accident  kills  a  man,  if  his  intention  be  to  steal  the  poultry, 
he  will  be  guilty  of  murder.  The  act,  viz.,  the  shooting,  is 
willed,  and  the  intention  is  criminal  (and  felonious) ;  there- 
fore, the  essentials  of  a  crime  are  furnished,  and  the  result 
determines  what  the  crime  is.  This  is  not  the  only  respect 
ill  which  the  gravity  and  nature  of  the  crime  are  deter- 
mined by  circumstances  over  which  he  has  not  control. 
Thus  if  B.  receives  a  blow  from  A.,  and,  through  the  un- 
skillful treatment  of  the  wound  by  the  surgeon,  dies,  A. 
will  be  guilty  of  manslaughter.  The  intention  is,  then, 
not  the  sole  gauge  of  criminal  liability. 

Though  a  mere  intention  is  not  punishable,  an  attempt  to 
commit  a  crime  is  itself  u  crime,  and  therefora  the  subject 
of  punishment.  That  which  the  law  wishes  to  discover  is 
the  intention,  and  an  attempt  equally  with  a  completion  of 
the  oflense  will  be  evidence  of  this.  What  is  sufficient  to 
constitute  an  attempt?  An  attempt  may  be  said  to  be  the 
doing  of  any  of  the  acts  which  must  be  done  in  succession 
before  the  desired  object  can  be  accomplished ;  or  rather, 
with  the  limitation  that  the  attempt  must  be  an  act  directly 
approximating  to  the  commission  of  the  oftense.  Thus, 
procuring  a  die  for  coining,  was  held  an  act  in  furtherance 
of  the  criminal  purpose,  sufficiently  proximate  to  the  of- 
fense; (2/)  but  not  so  the  buying  a  box  of  matches  for  set- 
ting a  stack  of  corn  on  &re.(z)  But  the  act  must  have- 
been  such  that,  if  no  interruption  had  taken  place,  the- 
principal  offense  would  have  been  successfully  committed  ;; 
so  that  if  a  person  puts  his  hand  into  a  pocket  with  intent 
to  steal  what  is  there,  and  the  pocket  is  empty,  he  can  not 
be  convicted  of  an  attempt  to  steal. (a) 

Every  attempt  to  commit  a  crime  is  itself  an  indictable 
misdemeanor  at  common  law.  In  some  cases,  it  is  specially 
provided  that  it  shall  amount  to  a  felony,  e.  g.,  attempt  to 
murder.  (6) 

(y)  R  V,  Roberts,  25  L.  J.  (M.  C.)  17. 
(«)  R.  V.  Taylor,  1.  F.  &  F.  51 1. 
(o)  R  V.  Collins,  33  L.  J.  (M.  C.)  177. 
(b)  24  and  25  Vict.  c.  100,  §g  11-15. 
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If  Oil  tlie  trial  of  a  person  charged  with  felony  or  misde- 
meanor, the  jury  do  not  think  that  the  offense  was  com- 
pleted, but,  ncvertliclcss,  are  of  the  opinion  that  an  attempt 
was  made,  they  may  express  this  in  their  verdict.  The 
prisoner  is  then  dealt  with  as  if  he  had  been  convicted  on 
an  indictment  for  the  attt'mpt.  But,  of  course,  he  is  not 
liable  to  be  prosecuted  afterward  for  the  attempt.((?)  (1) 

As  a  rule,  attempts  are  punished  less  severely  than  the 
corresponding  consummate  crimes,  though  the  mischief 
may  be  as  great  in  the  one  case  as  the  other.  It  is  with 
a  view  to  cases  in  which  the  complete  offense  is  more  mis- 
chievous that  the  distinction  is  made,  so  as  to  give  the  per- 
son a  locus  penitential  before  the  consummation.  It  may 
be  noticed  that  this  consummation  is  prevented  sometimes  by 
the  penitence  of  the  party,  sometimes  by  extrinsic  causes.(rf) 

(<:)  14  and  15  Vict.  c.  100,  g  9.  {d)  Austin,  1098. 

(1)  Tbe  same  in  Iowa,  if  the  attempt  is  punishable.    Rev.  Stat  1873, 
p.  689,  3  4465 ;  Ohio,  74  Ohio  L.  352 ;  Kentucky,  Grim.  Code,  g  263. 
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CHAPTER  IV. 

PERSONS  CAPABLE  OF  COMMITTING  CRIMES. 

Every  man  must  be  presumed  to  be  responsible  for  Lis 
iiuts  until  the  contrary  is  clearly  shown.  If  an  act  ordinarily 
falling  within  the  scope  of  the  criminal  law  be  committed, 
tlie  law  presumes  that  it  was  done  willfully  and  with  ma- 
licious intent.  Therefore  it  lies  on  the  accused  to  rebut  this 
presumption. 

There  are  certain  exemptions  from  criminal  responsi- 
bility, or  rather,  under  certain  circumstances,  acts  which 
would  otherwise  be  criminal,  on  some  special  ground  are 
not  deemed  so.  The  foregoing  examination  of  the  essential 
elements  of  crime  enables  us  to  determine  what  is  the  nature 
of  these  exceptions ;  inasmuch  as  they  are  founded,  as  a 
rule,  on  the  absence  of  one  of  those  essentials.  In  one  or 
two  instances,  however,  other  considerations,  either  of  pol- 
icy or  well-advised  lenity,  arc  entertained,  e.  g,y  in  the  case 
of  crimes  committed  by  ambassadors. 

The  several  instances  of  irresponsibility  mny  be  reduced 
to  the  following  classes  : 

1.  Absence  of  criminal  intention  or  malice,  including — 
Insanity;  infancy;  ignorance  (mistake). 

2.  Absence  of  will,  L  e.,  the  act  is  purely  involuntary — 
Misfortune,  etc. ;  physical  compulsion. 

3.  Instant  and  well-grounded  fear,  stronger  than  the  fear 
naturally  inspired  by  the  law(6) — 

Pear  of  excessive  unlawful  harm ;  coercion  of  married 
Avomen. 
In  each  of  these  cases  (1-3)  the  fear  of  punishment  is  not 
calculated  to  act  upon  the  person  so  as  to  deter  him,  or  to 
deter  others  by  making  him  an  example;  therefore  the  pun- 
ishment would  be  inoperative,  and  worse  than  useless. 

4.  When  an  act,  under  ordinary  circumBtanceB  criminal, 

-  (e)  Austin,  1092.  etc. 
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is  denuded  of  that  character,  inasmuch  as  it  is  directly  au- 
thorized by  tlie  law — 

lu  pursuance  of  legal  duty,  t,  g.^  the  sheriff  hanging  a 

criminal. 
In  pursuance  of  legal  right,  e,  //.,  slaying  in  self-defense. 
Here,  as  in  the  first  class,  there  is  no  criminal  intention. 

Each  of  these  grounds  of  exemption  must  now  be  dealt 
with. 

Insanity. — With  regard  to  no  subject  in  criminal  law  is 
there  so  much  obscurity  and  uncertainty  as  on  the  question 
of  the  responsibility  or  irresponsibility  of  a  prisoner  when 
the  state  of  his  mind  at  the  time  of  the  commix?sion  of  the 
act  is  the  point  at  issue.  It  has  often  been  asserted,  and  not 
Avithout  a  considerable  degree  of  truth,  that  the  acquittal 
or  conviction  of  a. prisoner,  when  insanity  is  alleged,  is  more 
or  less  a  matter  of  chance.  The  subject  is  one  on  which 
the  views  taken  by  medical  men  differ  most  widely  from 
those  taken  by  lawyers ;  and  as  the  former  are  generally  the 
most  important  witnesses  in  cases  of  alleged  insanity,  the 
confusion  is  by  no  means  diminished-^/") 

Two  classes  of  mental  alienation  are  usually  recognized  : 

1.  Dementia  natwralis^  or  a  nativitate — in  other  words, 
idiocy y  or  continuous  weakness  of  mind  from  birth,  without 
lucid  intervals;  a  person  deaf  and  dumb  from  birth  is  by 
presumption  of  law  an  idiot,  but  it  may  be  shown  that  he 
has  the  use  of  his  understanding. 

2.  Dementia  accidentalis,  or  adventitia  ^vlsusAIj  termed  in- 
sanity, in  the  narrower  signification.  The  mind  is  not  nat- 
urally wanting  or  weak,  but  is  deranged  from  some  cause 
or  other.  It  is  either  partial  (insanity  upon  one  or  more 
subjects,  the  party  being  sane  upon  all  others)  or  total.  It 
i8  also  either  permanent  (usually  termed  madness)  or  tempo- 
rary (the  object  of  it  being  afllicted  with  his  disorder  at 

(/ )  **  There  is  great  difference  of  opinion  as  to  the  cause  of  the  un- 
certainty ;  the  lawyers  asserting  that  it  is  owing  to  the  fanciful  theories 
of  medical  men,  who  never  fail  to  find  insanity  when  they  earnestly 
look  for  it,  the  latter  protesting  that  it  is  owing  to  the  uiyust  and  ab- 
surd criterion  of  responsibility  which  is  sanctioned  by  the  law  " — 
Maudsley'tf  Responsibility  in  Mental  Disease  (1874),  101. 
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certain  periods  only,  with  lucid  intervals),  which  is  usually 
denominated  lnnacy.{g) 

Three  stages  in  the  history  of  the  law  of  insanity  may  be 
discerned.  The  first,  outrageous  as  it  was,  may  be  illus- 
trated by  the  following  dictum  of  an  English  judge :  A  man 
who  is  to  be  exempted  from  punishment  "  must  be  a  man 
that  is  totally  deprived  of  his  understanding  and  memory, 
and  doth  not  know  what  he  is  doing,  no  more  than  an  in- 
fant, than  a  brute,  or  a  wild  beast."(A)  The  second  stage 
regarded  as  the  test  of  responsibility  the  power  of  dis- 
tinguishing right  from  wrong  in  the  abstract.(e)  The  third 
sta^e,  unhappily,  is  that  in  which  we  live ;  though  common 
sense  may  soon  inaugurate  a  fourth.  The  existing  state  of 
doctrines  dates  from  the  trial  of  McNaughten,  in  the  year 
1848.(A) 

McNaaghten^s  case. — Certain  questions  were  propounded 
by  the  House  of  Lords  to  the  judges.  The  substance  of 
their  answers  was  to  the  following  effect :  *'  To  establish  a 
defense  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  the  committing  of  the  act,  the  party 
accused  was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  what  was  wrong."(Q  Thus  the 
question  of  knowledge  of  right  or  wrong,  instead  of  being 
put  generally  and  indefinitely,  is  put  iu  reference  to  the  'par- 
ticular act  at  the  particular  time  of  committing  it.(l) 


(/7)  V.  Bac.  Abr.  Idiots.     As  to  dementia  affectatUj  or  drunkenness,  v. 

p.  27. 

(A)  R.  V.  Arnold,  16  St.  Tr.  764. 

(0  R.  V.  Bellingham,  Coll.  636. 

{k)  10  CI.  &  Fin.  20J;  1  C.  &  K.  130. 

([)  Of.  Alison's  Principles  of  Criminal  Law  of  Scotland,  pp.  645,  664, 
V  The  insanity  must  have  been  of  such  a  kind  as  entirely  to  deprive 
the  prisoner  of  the  use  of  reason,  as  applied  to  the  act  in  question,  and  of 
the  knowledge  that  he  was  doing  wrong  in  committing  it." 

(1)  The  medical  profession  is  concerned  with  insanity  as  a  disease, 
and  the  tendency  is  to  regard  it  as  purely  physical — as  a  disease,  in- 
jury, or  defect  of  the  brain.  The  law  is  concerned  with  insanity  as  it 
affects  the  responsibility  of  a  person  for  his  acts,  and  regards  it  av  a 
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Ae  to  partial  insanity,  that  is,  when  a  person  ia  sane  on 
all  matters  except  one  or  more,  the  judges  declared  that 

mental  or  psychical  derangement-  Chief  .Justice  Shaw,  in  Common- 
wealth V.  Rogers.  7  Mete.  600,  defines  in<»anity  as  recognised  by  the 
law,  as  1.  A  want  of  capacity  and  reason  to  enable  a  person  to  distin- 
guish between  right  and  wrong,  and  understand  the  naiurc,  character, 
and  consequences  of  his  act,  and  mental  powers  suiiicient  to  apply 
that  knowledge  Ic  his  own  case ;  2.  A  delusion  or  real  and  firm  )>elief  of 
the  existence  of  a  fact  which  is  wholly  imaginary,  and  under  uhich  he 
does  an  act  which  would  be  justifiable  if  such  fact  e.xisted;  3.  An  un 
controllable  impulse,  which  is  the  result  of  mental  dige^u^e.  Chiel 
Justice  Gibson,  of  Pennsylvania,  in  Commonwealth  v.  Mot^ler,  4  Barr 
267,  prescribes  substantially  the  same.  The  insanity  of  uncontrollable 
impulse  is  propounded  in  criminal  proeecutions  mainly  uiuler  the 
forms  of  homicidal  mania  and  kleptomania,  though  several  other 
forms  are  recognized  by  medical  writers.  A  voluntary  vicious  indul- 
gence, which  grows  into  an  inveterate  habit,  beyond  control,  is  not  in- 
sanity. It  must  be  an  irresistible  impulse,  "which  is  the  result  of 
mental  disease."  In  The  People  v.  Sprague,  2  Parker's  Crim.  (as.  43, 
where  the  defense  of  kleptomania  was  successfully  pleaded,  it  was 
proved  that  insanity  had  been  hereditary  for  several  generatiotis  in 
the  family  of  the  defendant,  and  had  been  developed  in  him  by  an 
injury  to  his  head,  though  it  was  manifested  only  in  an  uncontrollable 
propensity  to  a  singular  species  of  theft. 

Inability  to  distinguish  between  right  and  wrong,  as  to  tho  act 
charged  as  a  crime,  is  the  generally  accepted,  and  in  some  states  the 
exclusively  accepted,  test  of  such  insanity  as  exempts  from  criminal 
responsibility.  Commonwealth  v.  Rogers,  7  Mete.  (Mass.),  500;  »State 
V.  Johnson,  40  Conn.  13G;  Willis  v.  The  People,  32  N.  Y.  717;  Flanni- 
gan  V.  The  People,  52  N.  Y.  467;  State  v.  Spencer,  1  Zabriskie,  1%; 
Commonwealth  v.  Mosler.  4  Barr.  207 ;  Ortwein  v.  Commonwealth,  76 
Penn.  St.  414;  McAlli.ster  v.  State,  17  Ala.  434;  Bovard  v.  State,  :.0 
Miss.  GOO;  Dove  v.  State,  3  Ileiskell  (Tenn.),  348;  Loeffner  v.  State,  10 
Ohio  St.  508;  Blackburn  v.  State,  23  Ohio  St.  146;  IIopps  v.  The  Pocv 
pie,  31  111.  385;  State  v.  Iluting,  21  Mo.  476;  People  v.  McDonnell,  47 
Cal.  134;  United  States  v.  McGlue,  1  Curtis  C.  C.  8. 

The  insanity  of  delusion  is  recognized  in  Commonwealth  v.  Rogers* 
7  Mete.  (Maps.),  500. 

The  insanity  of  unconirollable  impulse  produced  by  mental  disease 
is  recognized  in  Commonwealth  v.  Rogers,  7  Mete.  (Mass.),  500;  State 
V.  Johnson,  40  Conn.  136;  Commonwealth  v.  Mosler,  4  Barr.  267;  Peo- 
ple V.  Sprague,  2  Parker's  Crim.  Cas.  43 ;  Scott  v.  Commonwealth,  4 
Mete.  (Ky.),  227;  Smith  v.  Commonwealth,  I  Duvall,  225;  Kriel  v. 
Commonwealth,  5  Bush,  365;  Shannahan  v.  Commonwealth,  8  Bush, 
464;  Stevens  v.  State,  31  Ind.  485;  State  v.  Felter,  25  Iowa,  67. 

The  Supreme  Court  of  New  Hampshire,  in  Stat*^  i\  Pike,  49  N.  H. 
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'*  he  mast  be  considered  in  the  same  situation  as  to  respon- 
Bibility  as  if  the  facts  with  respect  to  which  the  delusion 
exists  were  real.  For  example,  if,  under  the  influence  of 
his  delusion,  he  supposes  another  man  to  be  in  the  act  of 
attempting  to  take  away  his  life,  and  he  kills  that  man,  as 
he  supposes,  in  self-defense,  he  would  be  exempt  from  pun- 
ishment. If  hi-*  delusion  was  that  the  deceased  had  inflicted 
a  serious  injury  to  his  character  and  fortune,  and  he  killed 
him  in  revenge  for  such  supposed  injury,  he  would  be  liable 
to  punishment.'X'^O  After  laying  down,  as  above,  what 
may  be  called  the  '*  particular  right  and  wrong  theory," 
they  abandon  it  here,  and  also  in  another  answer,  where, 
still  dealingwith  partial  delusions,  they  express  their  opinion 
that  "  notwithstanding  the  party  accused  did  the  act  com- 
plained of  with  a  view,  under  the  influence  of  insane  de- 
lusion, of  redressing  or  revenging  some  supposed  grievance 
or  injury,  or  of  producing  some  public  benefit,  he  is  never- 
theless punishable  if  he  knew,  at  the  time  of  committing 
I' 

390,  and  State  v.  Jones,  50  N.  II.  3G9,  discarded  all  tests  of  insanity  as 
rules  of  law.  It  is  iherobeld  that  insanity  is  a  mental  disease;  neither 
delusion  nor  knowledge  of  right  and  wrong,  etc.,  is,  as  a  matter  of  law, 
a  test  of  mental  disease;  but  all  symptoms  and  tests  of  mental  dis- 
ease are  purely  matters  of  fact,  to  be  determined  by  the  jury;  whether 
the  defendant  had  a  mental  disease,  and  whether  the  act  charged  as  a 
crime  was  the  product  of  such  disease,  are  the  decisive  questions,  and 
they  are  questions  of  fact  for  the  jury.  In  harmony  with  this,  the 
same  court  has  adopted,  as  a  rule  of  evidence,  that  it  is  not  competent  for 
a  witness  who  is  not  an  expert  to  give  his  opinion  as  to  the  sanity  of 
the  defendant,  though  such  opinion  is  based  upon  the  witness'  obser- 
vation of  the  appearance  and  conduct,  and  the  facts  so  observed  are 
in  evidence.  Boardman  v.  Woodman,  47  X.  II.  120;  State  v.  Pike,  49 
N.  H.  399. 

The  student  is  referred  also  to  I  Wharton  &,  Stille's  Medical  Juris- 
prudence, Browne's  Medical  Jurisprudence  of  insanity,  Reese's  Ameri- 
can edition  of  Taylor's  Medical  Jurisprudence,  and  the  note  to  Com- 
monwealth V.  Rogers,  I  Leading  Grim.  Cas.  lOv). 

(m)  "  Here  is  an  unhesitating  assumption  that  a  man,  having  an  it*- 
sane  delusion,  has  the  power  to  think  and  act  in  regard  to  it  rccLson- 
ably;  that,  at  the  time  of  the  offense,  he  ought  to  have  and  exercise 
the  knowledge  and  self-control  which  a  sane  man  would  have  and  ex- 
ercise, were  the  facts  with  respect  to  which  the  delusion  exists  real ; 
thatLe  is,  in  fact,  bound  to  be  reasonable  in  his  unreason,  sane  in  hii 
insanity." — Maudsley,  97. 
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Bach  crime,  that  he  was  actiog  contrary  to  the  law  of  the 

land."(n) 

It  has  heen  held  ^bat  an  apparent  absence  of  motive  for 
the  deed  is  not  any  ground  for  inferring  an  irresistible  and 
insane  impulse;  and  that  though  there  bean  irresistible 
impulse,  if  there  be  no  real  delusion  as  to  any  fact,  it 
affords  no  defen8e.(o)  Why  a  man  should  be  punished 
for  what  he  can  not  resist,  it  is,  perhaps,  hard  to  compre- 
hend. 

As  to  medical  evidence  on  the  question  of  insan'ty — a 
witness  of  medical  skill  may  be  asked  whether,  assuming 
certain  facts,  proved  b}'  other  witnesses,  to  be  true,  they, 
in  his  opinion,  indicate  insanity.  But  he  can  not  be  asked, 
although  present  in  court  during  the  whole  trial,  whether 
from  the  evidence  he  has  heard  ho  is  of  opinion  that  the 
prisoner,  at  the  time  he  committed  the  alleged  act,  was  of 
.insound  mind ;  for  such  a  question,  unlike  the  previous 
one,  involves  the  determination  of  the  truth  of  the  evi- 
dence, which  it  is  for  the  jury  to  determine.(/))  (1)  . 

The  law  presumes  sanity ;  and,  therefore,  the  burden  of 
the  proof  of  insanity  lies  on  the  defense.(2)  Even  in  the 
case  of  an  acknowledged  lunatic,  the  offense  is  presumed 
to  have  been  committed  in  a  lucid  interval,  unless  the  con- 
trary be  shown.  It  is  for  the  potty  jury  to  decide  whether 
a  case  of  insanit}^  recognized  as  such  by  the  law,  has  been 
made  out.  The  grand  jury  have  no  right  to  ignore  a  bill 
on  the  ground  of  insanity.     The  jury  are  obliged  to  attend 

(n)  For  strictures  on  these  principles  of  "  exquisite  inhumanity/* 
«ee  remarks  of  Judge  Ladd  in  State  v.  Jones,  50  N.  H.  369. 
'  (o)  R.  V.  Haynes,  1  F.  &  F.  600;  R.  v.  Barton,  3  Co.x,  275. 

(p)  R.  V.  Frances,  4  Cox,  57.     See  also  McNaugh ten's  Case. 

(1)  In  the  United  Stales,  generally,  unprofessional  witnesses  may 
give  in  evidence  their  opinion  as  to  the  sanity  of  the  defendant,  pro- 
vided they  have  been  personally  acquainted  with  him.  and  they  also 
give  in  evidence  the  facts  upon  which  this  opinion  is  based.  But  in 
Maine  (Wyman  v.  Gould,  47  Maine,  lo9),  New  Hampshire  (Boardman 
V.  Woodman,  47  N.  H.  120),  Massachusetts  (Commonwealth  v.  Fair- 
banks, 2  Allen,  511),  and  Mississippi  (Caleb  v.  State,  38  Miss.  722),  it  is 
held,  on  the  contrary,  that  persons  not  experts  can  not  so  testify. 

(2)  See  note,  post  i>.302,on  burden  of  proof. 
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^  the  directions  of  the  judge  as  to  what  is  called  the  law 
on  the  subject,  but  which  is  rather  an  erroneous  opinion  an 
to  a  matter  of  fact.  There  seems  to  be  no  sound  reason 
for  withdrawing  any  part  of  the  question  of  insanity  from 
the  jury — a  thing  which  is  done  when  the  artificial  test  of 
responsibility  is  propounded  to  thera.(5)  When,  on  the 
•part  of  the  defense,  the  insanity  of  the  prisoner  at  the  time 
of  the  commission  of  the  offense  is  given  in  evidence,  and 
the  jury  acquit  him,  they  must  find  specially  whether  he 
was  insane  at  the  time  of  the  commission  of  the  oftense, 
.and  declare  whether  they  acquit  him  on  that  ground.  If 
»thoy  so  acquit  him  on  the  ground  of  insanity,  the,  court 
will  order  him  to  be  kept  in  proper  custody  till  the  queen's 
pleasure  be  known  ;  and  the  queen  may  order  the  confine- 
ment of  such  person  during  her  plea8ure.(r)  So  if  a  per- 
son indicted  is  insane,  and  upon  arraignment  is  found  in- 
sane by  a  jury  impaneled  to  discover  his  state  of  mind,  so 
that  he  can  not  be  tried ;  or  if  on  his  trial,  or  when  brought 
ui)  to  be  discharged  for  want  of  prosecution,  he  appears  to 
the  jury  to  be  insane,  the  court  may  record  such  finding, 
.antl  order  him  to  be  kept  in  custody  till  the  queen's  pleas- 
ure be  known. (5) 

In  accordance  with  the  dictates  of  humanity  no  criminal 
proceedings  can  be  taken  against  a  man  while  he  is  won 
compos  mentis.  Thus,  if  a  man  commit  murder  and  become 
insane  before  arraignment,  he  can  not  be  arraigned;  if 
-after  trial  before  judgment,  judgment  can  not  be  pro- 
nounced; if  after  judgment  before  execution,  execution 
will  be  stayed. (^) 

Drunkenness. — Drunkenness  is  sometimes  termed  demen- 
iia  affectata — acquired  madness.    A  state  of  voluntary  in- 


(q)  *'  If  the  tests  of  insanity  are  matters  of  law,  the  practice  of  al- 
lowing experts  to  testify  what  they  are  should  be  discontinued ;  if  they 
are  matters  of  fact,  the  judge  should  no  longer  testify  without  being 
Bwom  as  a  witness,  and  showing  himself  qualified  to  testify  as  an  ot- 
pert."— Judge  Doe  in  State  v.  Pike,  49  N.  H.  399. 

(r)  39  and  40  Geo.  3,  c.  4,  §  1 ;  3  and  4  Vict.,  c.  54,  §  3. 

(a)  39  and  40  Geo.  3,  c.  94,  g  2. 

(0  1  Hale,  P.  C.  34. 
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tttxication  is  not  any  excuse  for  crune.(u)  It  is  true  tliaf 
tlie  sanctione  of  the  law  can  not  be  supposed  to  exert  an 
equal  influence  on  the  mind  and  conduct  of  a  person  in 
thisHtatc;  but  the  initiation  of  the  crime  may  be  said  to- 
datc  back  to  the  time  when  the  offender  took  steps  \o  de- 
piive  liiiiaSolf  of  his  reason.  It  is  evident  that  if  drunk- 
eniicss  were  allowed  to  excuse,  the  gravest  crimes  might  be 
committed  witli  impunity  by  those  who  either  counterfeited 
the  state  or  actually  assumed  it. 

It  would  be  incorrect  to  say  that  the  consideration  of 
drunkenness  is  never  enteitained  in  the  criminal  law. 
Though  it  is  no  excuse  for  crime,  yet  it  is  sometimes  an 
index  of  the  quality  of  an  act.  Thus,  it  may  be  taken  into- 
account  by  the  jury  when  considering  the  motive  or  intent 
of  a  person  acting  under  its  influence;  for  example, on  the 
question  whether  a  person  who  struck  a  blow  was  excited 
by  passion,  or  acted  from  ill-will;  whether  expressions 
used  by  the  prisoner  were  uttered  with  a  deliberate  pur- 
pose, or  were  merely  the  idle  expressions  of  a  drunken 
man.(x)  So  M.  could  not  have  intended  suicide  if  she  were 
so  drunk  that  she  did  not  know  what  she  was  doing.(y) 

Of  course  if  die  drunkenness  be  involuntary — as,  for  ex- 
ample, if  it  be  by  the  contrivance  of  the  prisoner's  enemies 
— he  will  not  be  accountable  for  his  action  while  under 
that  influence.  Also,  if  drunkenness  has  become  habitual 
and  confirmed,  so  as  to  produce  the  disease  of  insanity,  this 
insanity,  eciually  with  other  kinds  of  mental  disease,  may 
be  pleadod  in  ilcfense. 

[The  notti  to  United  States  v.  Drew,  1  Leading  Criminal 
Cases  (2  ed,),  131,  presents  a  full  discussion  of  the  cases  upon 
drunkenness  considered  as  a  defense  in  a  criminal  prosecu- 
tion. The  note  closes  with  the  following  conclusions :  "-f\V5^ 
That  fixed  insanity,  or  delirium  tremens,  though  the  result 
of  voluntary  dissipation,  is  as  much  an  excuse  for  crime  aa 
any  other  form  of  insanity.  Second.  That  voluntary  in- 
toxication, not  depriving  the  party  of  all  knowledge  of 

(u)  V.  Pearson's  Case,  2  Lew,  C.  C.  144. 
{x)  R.  V.  Thomas,  7  C.  &  P.  817. 
(y)  n.  V.  Moore,  3  C  &  K.  319 
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•^vhat  he  was  doiqg,  is  not  itself  an  excuse  for  any  crime. 
Third.  That  when  sonie  specific  intent  vmst  be  'proved^  in 
order  to  constitute  a  particular  crime,  the  jury  may  con- 
sider the  fact  and  degree  of  intoxication  in  determining 
whether  the  party  had  capacity  to  form  such  intent. 
Fourth.  That  intoxication  will  not  reduce  an  unprovoked 
homicide  from  murder  to  manslaughter;  but  if  a  legal 
provocation  has  been  given,  it  may  be  considered  in  deter- 
mining whether,  in  fact,  the  party  acted  upon  such  provo- 
•cation,  or  from  malicious  motives,  in  giving  the  fatal 
blow."] 

Infancy. — Infancy  can  be  used  in  defense  only  as  evi- 
<Ience  of  the  absence  of  criminal  intention,  though  there 
-are  certain  presumptions  of  the  law  on  the  subject,  some 
of  which  may,  some  of  which  may  not,  be  rebutted. 

The  age  of  discretion,  and  therefore  of  responsibility, 
varies  according  to  the  nature  of  the  crime.  What  the  law 
technically  terms  "infancy*'  does  not  terminate  till  the  age 
of  twenty-one  is  reached;  but  this  is  not  the  "infancy" 
wliich  is  the  criterion  in  the  criminal  law.  Two  other  ages 
have  been  fixed  as  points  with  reference  to  which  the  crim- 
inality of  an  act  is  to  be  cotisidered. 

Under  the  ago  of  seoen^  an  infant  can  not  be  convicted 
of  a  felony;  for  until  he  reaches  that  age  he  is  presumed 
to  be  doll  incapax;  and  this  presumption  can  not  be  re- 
butted bv  the  clearest  evidence  of  a  mischievous  discre- 
tion.(jr) 

Between  seven  and  fourteen,  he  is  still,  prima  faciei  deemed 
by  law  to  be  doli  incapax;  but  this  presumption  may  be 
rebutted  by  clear  and  strong  evidence  of  such  mischievous 
<liscretiou,(a)  the  principle  of  the  law  being  malitia  supplet 
4Etatem.  Thus,  a  boy  of  the  age  of  ten  years  was  hanged 
for  killing  his  companion ;  he  having  manifested  a  con- 
sciousness of  guilt,  and  a  discretion  to  discern  between 
good  and  evil,  by  hiding  the  body. (6)     There  is  one  ex- 


(z)  A  prasawptio  juris  et  de  jure^  v.  p.  376, 

(a)  Ibid. 

\h)  1  Hale,  P.  C.  26,  27;  v.  York's  Case,  Post   70. 
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ception  to  this  rule,  grounded  on  presumed  physical 
sons.  A  boy  under  the  age  of  fourteen  can  not  be  con- 
victed of  rape  or  similar  offenses,  even  though  he  has- 
arrived  at  the  full  state  of  pubei'ty.(l)  He  may,  however,, 
be  convicted  as  principal  in  the  second  degree. 

Between  fourteen  and  twenty-one^  an  infant  is  presumed 
to  be  doli  capaXy  and  accordingly,  as  a  rule,  may  be  con- 
victed of  any  crime,  felony,  or  misdemeanor.  But  this  rule 
is  subject  to  exceptions,  notably  in  the  case  of  offenses  con- 
sisting of  mere  non-feasance;  as,  for  example,  negligently 
permitting  felons  to  escape,  not  repairing  highways,  etc.  It 
is  given  as  a  reason  for  the  exemption  in  cases  of  the  latter 
character  that,  not  having  the  command  of  his  fortune  till 
twenty-one,  the  person  wants  the  capacity  to  do  those  things- 
which  the  law  require8.(c) 

Though,  as  we  have  seen,  infants  who  have  arrived  at 
years  of  discretion  are  not  to  be  allowed  to  commit  crimes 
with  impunity,  we  shall  find  that  in  certain  cases  the  law 
deals  with  juvenile  offenders  in  an  exceptional  way,  in 
order,  if  possible,  to  prevent  their  becoming  confirmed 
criminals. 

Ignorance  (including  mistake) — Two  kipds  of  ignorance- 
must  be  distinguished — Ignorance  of  law — Ignorance  of 
fact.  It  is  a  leading  principle  of  English  law  that  ignorance- 
of  law  in  itself  will  never  excuse.  Though  it  is  implied  in 
some  of  the  excuses  of  which  we  have  treated,  e,  g.^  infancy, 
the  ignorance  of  the  law  is  not  the  ground  of  exemption.(6} 
It  is  no  defense  for  a  foreigner  charged  with  a  crime  com- 
mitted in  England  that  he  did  not  know  he  was  doings 
wrong,  the  act  not  being  an  offense  in  his  own  country.(/) 

Ignorance  or  mistake  of  fact  will  or  will  not  excuse,  ac- 
cording as  the  original  intention  was  or  was  not  lawful. 
For  example,  if  a  man,  intending  to  kill  a  burglar  in  his 
house,  kill  his  servant,  he  will  not  be  guilty  of  an  offense. 

(c)  4  Bl.  22. 

{e)  V.  Austin,  496.  (/)  R.  v.  Esop,  7  C.  <fc  P.  456. 

(1)  Contra  in  Ohio.  There  a  boy  under  fourteen,  though  presumed 
to  be  incapable,  may  be  proved  to  have  actually  arrived  at  puberty, 
and.  in  such  case,  may  be  convict*  d.     Williams  v.  State,  14  Ohio,  222. 
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Bat  if  intending  to  do  grievous  bodily  harna  to  A.,  he,  in 
the  dark,  kill  B.,  he  will  be  guilty  of  murder. 

The  cases  we  have  been  noticing  are  those  in  which  the 
exemption  from  the  normal  liability  is  grounded  on  the  ab- 
sence of  criminal  intention  or  malice.  Those  in  which  the 
ground  of  exemption  is  absence  of  will,  or,  in  other  words, 
involuntary  acts,  require  very  little  consideration. 

Accident  (including  misfortune,  mishap,  etc.) — To  be 
valid  as  an  excuse,  the  accident  must  have  happened  in  the 
performance  of  a  lawful  act  with  due  caution.  For  ex- 
ample, A.,  properly  pursuing  his  work  as  a  slater,  lets  fall 
a  slate  on  B.'s  head  ;  B.  dies  in  consequence  of  the  injury. 
Here  A.  will  not  be  liable  ;  but  it  would  have  been  other- 
wise had  he  at  the  time  been  engaged  in  some  criminal 
act;  or  if  he  had  not  exercised  proper  skill  or  care.  We 
shall  find  cases  of  this  description  most  frequently  in  draw- 
ing the  line  between  culpable  and  excusable  homicide. 

Physical  compulsion — as  if  A.  kills  B.  with  C.*a  iiand. 

The  third  division  comprises  cases  where  the  act  is  done 
under  a  fear  stronger  than  that  which  the  law  inspires. 

Fear  of  excessive  and  unlawful  harm, — When  a  person  is 
driven  to  commit  an  offense  by  such  threats  and  menaces 
of  personal  violence  from  others  as  induce  a  well-grounded 
apprehension  of  present  death  or  grievous  bodily  harm,  in 
some  cases  he  is  excused.  The  danger  must  threaten  his 
person;  it  will  not  be  sufficient  if  it  only  endangers  his 
property.  And  this  plea  of  duress  per  minas  will  not  be  of 
avail  in  every  crime.  Thus,  though  a  man  be  violently  as- 
saulted, and  has  no  other  possible  means  of  escaping  death 
but  by  killing  an  innocent  person,  if  he  commit  the  act  he 
will  be  guilty  of  murder;  for  he  ought  rather  to  die  him- 
self than  escape  by  the  murder  of  an  innocent  man.  But 
in'  such  case  he  may  kill  his  assailant.(^)  Questions  of 
this  sort  are  especially  likely  to  occur  when  persons  are 
compelled  to  join  in  a  rebellion  or  riot.(A) 

Slate  of  married  women, — In  cases  of  felony y  if  a  married 


ijg)  1  Hale,  P.  (;.  61. 

(A)  R  V  McGrowther,  Post.  13;  9  St.  Tr.  566. 
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woman  commitB  the  crinie  in  the  presence  of  her  hasband, 
the  law  presumes  that  she  acts  under  his  coercion,  and 
therefore  excuses  her  from  punishment.  But  this  exemp- 
iioit  is  not  allowed  in  all  felonies,  though  it  seems  unsettled 
whore  the  line  iw  drawn.  It  appears  that  the  wife  is  lia- 
ble in  treason,  murder,  manslaughter,  and  robbcry.(i)  la 
no  case  is  she  excused  if  her  husband  be  not  present,  not 
c/on  if  the  act  be  done  by  his  order.(/:)  The  presumption 
of  hiw  may  be  rebutted  by  evidence.  Thus,  if  it  can  be 
uliown  that  phe  acted  voluntaril}',  at  least  if  she  took  a 
principal  part  in  the  commission  of  the  crime,  she  will  be 
convicted,  although  her  husband  were  present.(^ 

In  cases  of  misflemeanor^  the  prevailing  opinion  seems  to 
have  been  that  the  wife  is  responsible  for  her  acts,  although 
her  husband  be  present  at  the  commission.  However,  in 
rcc<3nt  cafics,  this  has  been  doubted,  and  the  rule  prevailing 
in  felony  applied.(//i)  At  any  rate,  the  exemption  does  not 
extend  to  those  offenses  relating  to  domestic  matters  and 
the  government  of  the  house,  in  which  the  wife  may  be 
supposed  to  have  a  principal  share,  as  for  keeping  a  dis- 
orderly or  gaming-house. 

It  requires  the  co-operation  of  two,  at  least,  to  constitute 
a  conspiracy.  Of  this  crime,  therefore,  a  husband  and  wife 
can  not  by  themselves  be  convicted,  inasmuch  as  in  the  eye 
of  the  law  they  are  regarded  as  one  person.  So  a  wife  can 
not  be  convicted  of  stealing  her  husband's  goods;  nor  oi 
harboring  him  when  he  has  committed  a  crime. 

This  relation  of  wife  to  the  husband  is  the  only  one 
which  the  law  recognizes  as  a  shield  from  criminal  pun- 
ishment.    The  other  private  relations,  parent  and  child, 


(0  R.  V.  Manning,  2  C.  &  K.  903 ;  R.  v.  Cruse,  8  C.  A  P.  541 ;  1  Hale, 
P.  C.  45-48;  1  Hawk,  c.  1,  §  11 ;  1  Russ.  33,  Starkie  on  Evidence,  tit 
Husband  and  Wife;  [Davis  v.  State,  15  Ohio,  72.] 

(k)  R.  V.  Morris,  R.  &  R.  270;  LCommonwealth  v.  Murphy,2  Gray, 
513.] 

(0  R.  V.  Torpey,  12  Cox,  45;  [Wagener  v.  Bill,  19  Barbour.  321 ;  Quin- 
lan  V.  The  People,  6  Parker,  C.  C.  1 ;  City  Council  v.  Van  Roveii,  2 
McCord.  465.] 

(m)  R.  V.  Price,  8  C.  &  P.  19;  R.  v.  Torpey,  supra. 
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master  and  servant,  will  not  excuse,  nor  extenuate  the  com- 
mission of  any  crime ;  either  child  or  servant  being  liable 
notwithstanding  the  command  or  coercion  of  the  parent  or 
roaster. 

Certain  exceptional  cases,  where  the  ordinary  rules  as  to 
capability  of  committing  crime  do  not  entirely  prevail,  re- 
quire a  brief  notice. 

The  sovereign. — The  sovereign  can  do  no  wrong;  there- 
fore he  is  not  amenable  to  the  ordinary  criminal  courts  of 
his  kingdom.  Blackstone  forbids  us  even  to  imagine  such 
delinquency  ol.  the  part  of  the  sovereign.  "  He  is  not 
under  the  coercive  power  of  the  law ;  which  will  not  sup- 
pose him  capable  of  committing  a  folly,  much  less  a  crime. 
We  are,  therefore,  out  of  reverence  and  decency,  to  forbear 
any  idle  inquiries  of  what  would  be  the  consequence  if  the 
king  were  to  act  thus  and  thus ;  since  the  law  deems  so 
highly  of  his  wisdom  and  virtue,  as  not  even  to  presume  it 
possible  for  him  to  do  any  thing  inconsistent  with  his  sta- 
tion and  dignity ;  and  therefore  has  made  no  provision  to 
remedy  such  a  grievance."(n)  Inasmuch  as  it  is  presumed 
that  he  canuio  no  wrong,  although  he  commands  an  unlaw- 
ful act  to  be  done,  6.  ^.,  an  unlawful  arrest,  the  instrument 
is  not  indemnified,  but  is  punishable. 

Corporations. — Even  corporations  aggregate,  such  as  rail- 
way companies,  may  be  indicted  by  their  corporate  names^ 
for  breaches  of  duty ;  whether  such  breaches  consist  of 
wrongful  acts,  e.  ^.,  obstructing  highways ;  or  wrongful! 
omissions*,  e,  g.y  neglecting  to  repair  bridge8(o).  A  corpo- 
ration may  also  be  indicted  by  its  corporate  name  and 
lined  for  an  assault  committed  or  a  libel  published  by  its 
<»rder.(p)  (1) 

(n)  4  Bl.  33. 

(0)  R.  V.  Birmingham  and  Gloucester  Hallway  Co.,  9  C.  ft  P.  469;  2 
Q.  B.  47. 

(p)  Eastern  Counties  Co.  v.  Broom,  6  Exch.  314. 

(1)  It  is  now  held  in  the  United  States,  contrary  to  the  earlier  opin- 
ion, that  corporations  are  indictable  at  common  law  for  misfeasance 
M  well  as  non-feasance.    Commonwealth  v.  New  Bedford  Bridge,  2 

8 


84  PKBBONH  CAPABLB   OP   COMXITTIKa  0111108. 

Aliens* — Foreigners  who  commit  crimes  in  ESogland  ara 
paniBhable  exactly  as  if  they  were  natoral-bom  sabjects. 
It  18  no  defense  on  behalf  of  a  foreigner  that  he  did  not 
know  he  was  doing  wrong,  the  act  not  being  an  offense  in 
his  own  country.  Though  this  is  no  defense,  it  may  miti- 
gate the  punish  ment.(9) 

Ambassadors. — Different  views,  materially  conflicting  witli 
ea<'h  other,  have  been  held  as  to  the  criminal  liability  of 
ambassadors  and  their  suites.  Some  writers  maintain  that 
for  no  offense,  whether  it  be  against  the  life,  person,  or 
property  of  an  individual,  is  an  ambassador  amenable  to 
tlie  criminal  law  of  the  country  to  which  he  is  8ent.(r) 
Others  asRert  that  though  he  is  not  punishable  for  crimes 
made  such  by  the  laws  of  the  particular  country,  he  is  so 
for  any  great  crimes  which  must  be  such  in  any  system^ 
Or,  us  it  is  sometimes  expressed,  he  is  puuishable  for  mnla 
in  se,  but  not  for  acts  which  are  merely  mala  quia  prohibita. 
Thus,  an  ambassador  might  be  convicted  for  murder  or 
ra[>e,  but  not  for  smuggling.  The  more  probable  and  rea- 
sonable course  seems  to  be  to  request  the  recall  of  the 
offender  by  his  own  state,  with  or  without  an  expression  of 
opinion  that  the  offender  should  be  punished  in  his  own 
country.  If  this  be  refused,  the  ambassador  might  be* dis- 
missed, and  pressure  brought  to  bear  on  the  other  state  to 
induce  the  latter  to  put  him  on  his  trial. 

There  is  one  class  of  offenses  which  stand  on  a  different 
footing,  namely,  offenses  affecting  the  existence  and  safety 
of  the  state.  For  a  direct  attempt  against  the  life  of  the 
sovereign,  it  is  said  that  the  offender  would  be  directly  pun- 
Gray,  339;  State  v.  Vermont  Cent.  R.  R.  Co.,  27  Vt.  103;  State  v.  Mor- 
ris and  Essex  R.  R.  Co.,  23  N.  J.  Law  (3  Zabriakie),  360.  The  woni 
"]>er8on"  includes  corporations  or  artificial  persons  as  well  as  natural 
persons  But  in  states  where  there  is  no  common-law  criminal  juris- 
diction, and  where  the  .statutes  have  provided  no  process  for  bringing 
the  defendant  into  court  but  capias,  the  word  "  person  "  is  held  not  to 
include  corporations.  State  v.  Cin.  Fertilizer  Co.,  24  Ohio  St  611; 
State  V.  0.  &  M.  R.  R.  Co.,  2'i  Ind.  362.  Corporations  can  now  b« 
indicted  in  Ohio.     74  Ohio  L.  262. 

(r/)  R.  V.  Esop,  7  C.  &  P.  456. 

(r)  Phillimore's  International  Law,  vol.  2,  o.  7 
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tshable  by  the  state. (5)  But,  at  any  rate,  in  this  and  other 
offenses  against  the  government,  the  state  might  demand 
the  punishment  of  the  offender  by  the  foreign  state ;  and 
if  this  demand  were  not  complied  with,  might  treat  him  as 
a  public  enemy,  and  demand  satisfaction  from  that  foreign 
state.  The  matter  would  then  pass  from  the  province  of 
law  to  that  of  politics. 


is)  1  Hale,  P.  C.  06-99 ;  Post.  1S7, 188. 
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CHAPTER  V. 

PRINCIPALS  AND  ACCESS0B1E& 

Thosb  who  arc  implicated  in  the  commission  of  crimes 
arc  either  principals  or  accessories.  This  distinction  is 
based  on  the  consideration,  whether  the  party  was  present 
or  absent  at  the  commission.  It  is  recognized  in  felonies 
alone. 

Principals  (i.  e,^  those  present)  are  either — 
Principals  in  the  first  degree,  or  principals  in  the  sec- 
ond degree. 

AcccjHHories  are  either — 

Accessories  bef(»re  the  fact,  or  accessories  after  the  fact. 

Of  these,  in  their  order : 

Principal  in  the  first  degree, — He  who  is  the  actor  or 
actual  perpetrator  of  the  deed.  It  is  not  necessary  that  he 
should  be  actually  pre8ent  when  the  offense  is  consummated; 
tlius,  one  who  lays  poison  or  a  trap  for  another,  is  a  princi- 
pal in  the  first  degree.  Nor  need  the  deed  be  done  by  the 
principal's  own  hands ;  for  it  will  sufiice  if  it  is  done  through 
an  innocfcnt  agent,  as  for  instance,  if  one  incites  a  child  or  a 
mailman  to  murder. 

Principal  in  the  second  degree, — One  who  is  present,  aiding 
and  abetting  at  the  commission  of  the  deed.(^)  This  pres- 
ence need  not  be  actual ;  it  may  be  constructive.  That  is, 
it  will  suffice  if  the  party  has  the  intention  of  giving  assist- 
ance, and  is  sufficiently  near  to  give  the  assistance  ;  as  when 
one  is  watching  outside,  while  others  are  committing  a 
felony  inside,  the  house.  There  must  be  both  a  participa- 
tion in  the  act  and  a  community  of  purpose  (which  must 
be  an  unlawful  one)  at  the  time  of  the  commission  of  the 
crime.     So  that,  as  to  the  first  point,  mere  presence  or  mere 

(/)  Principals  in  the  second  degree  are  frequently  termed  aiders  and 
a'ftttors;  sometimes  also  accomplices.  The  latter  term,  however,  ma/ 
inclufle  all  partieipes  crlminis. 
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neglect  to  endeavor  to  prevent  a  felony  will  not  make  a  man 
a  principal ;  as  to  the  second,  acts  done  by  one  of  the  party, 
bat  not  in  pursuance  of  the  arrangement,  will  not  render 
the  others  liable. 

The  distinction  between  principals  of  the  first  and  of 
the  second  degree  is  not  a  practically  material  one,  inas- 
much as  the  punishment  of  ofienclers  of  either  class  is  gen- 
t^.rally  the  same. 

Accessories  are  those  who  are  not  (a)  the  chief  actors  in 
the  offense,  nor  (b)  present  at  its  performance,  but  are 
some  way  concerned  therein,  either  before  or  after  the  fact 
committed.(u) 

Accessory  before  the  fact — One  who,  being  absent  at  the 
time  when  the  felony  is  committed,  yet  procures,  counsels, 
commands,  or  abets  another  to  commit  a  felony.(a;)  This 
may  be  done  not  only  by  direct  command  or  counsel,  but 
also  by  expressing  assent  or  approbation  of  the  felonious 
design  of  another.  But  the  bare  concealment  of  a  felony 
about  to  be  committed  does  not  make  an  accessory.  It 
is  not  necessary  that  there  should  be  any  direct  commufii- 
cation  between  the  accused  and  the  principal ;  as  if  A. 
requests  B.  to  procure  the  sei'vices  of  C.  in  order  to  mur- 
der D. 

The  accessory  will  be  answerable  for  all  that  ensues  upon 
the  execution  of  the  unlawful  act  commanded,  at  least  for  all 
probable  consequences ;  as,  for  instance,  if  A.  commands 
B.  to  beat  C,  and  he  beats  him  so  that  he  dies,  A.  is  acces- 
sory to  the  murder.  But  if  the  principal  intentionally 
commits  a  crime  essentially  different  from  that  com- 
manded, the  person  commanding  will  not  be  answerable  as 
accessory  for  what  he  did  not  command.  Thus,  if  A.  com- 
mands B.  to  break  into  C.'s  house,  and  B.  sets  fire  to  the 
house,  A.  can  not  be  convicted  of  the  arson.  But  a  mere  dif- 
ference in  the  mode  of  effecting  the  deed,  or  in  some  other 
collateral  matter,  will  not  divest  the  commander  of  the 
character  of  accessory  if  the  felony  is  the  same  in  sub- 
stance.    Thus,  if  A.  commands  B.  to  kill  C.  by  poison,  and 

(«)  4  BL  35.  (x)  I  Hale.  P.  C.  615. 
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he  kills  him  with  a  sword,  A.'s  cornmand  suffices  to  make 
him  an  accessory. 

With  regard  to  manslaaghter :  As  a  rule  the  offense  is 
sudden  and  unpremeditated,  and  this  view  of  the  nature 
of  the  crime  having  been  taken,  it  has  been  said  that  there 
can  be  no  accessory  before  the  fact  in  manslaughter.  But 
in  many  cases  there  is  deliberation,  though  it  is  not  accom- 
panied by  an  intention  to  take  away  life.  It  is  easy  to 
present  a  case  in  which  there  may  be  an  accessory  before 
the  fact  to  manslaughter.  A.  counsels  B.  to  mischievously 
give  C.  a  dose  of  medicine  merely  to  make  him  sick,  and 
C.  dies  in  consequence ;  A.  is  guilty  as  an  accessory  before 
the  fact  to  manslaughter.(i/) 

As  to  the  trial  of  those  who  command,  counsel,  or  pro- 
cure the  commission  of  a  felony :  Until  a  recent  date  it 
was  the  rule  that  snch  a  person  could  not  be  tried  without 
his  own  consent,  except  at  the  same  time  with  the  princi- 
pal, or  after  the  principal  had  been  tried  and  found  guilty. 
He  was  merely  an  accessory,  and  therefore  he  could  not  be 
tried  before  the  fact  of  the  crime  was  established.  Now 
two  courses  are  open  to  the  prosecution ;  either  (a)  to  pro- 
ceed, as  formerly,  against  the  person  who  counsels,  etc.,  as 
an  accessory  before  the  fact  with  the  principal  felon,  or 
after  his  conviction :  or  (b)  to  indict  the  counsellor  for  a 
substantive  felony  (for  to  that  his  offense  is  declared  by  the 
statute  to  amount),  and  this  may  bo  done  whether  the 
principal  has  or  has  not  been  convicted,  and  although  he  is 
not  amenable  to  justice.  The  punishment  in  either  case  is 
the  same.  If  one  of  these  two  modes  has  been  adopted^ 
of  course  the  offender  can  not  be  afterward  prosecuted 
in  the  other.(z)  It  is  also  provided  that  an  accessory  be- 
fore the  fact  may  be  indicted,  tried,  convicted,  and  punished 
in  all  respects  as  if  he  were  a  principal  felon.(a)  To  con- 
vict of  the  substantive  felony  under  this  act,  it  is  still 
necessary  to  prove  that  the  principal  deed  has  actually 
been  committed.    Soliciting  and  exciting  to  the  commis- 


(y)  R.  V.  Gaylor,  7  Cox,  253.  (z)  24  and  25  Vict,  c  94,  J  2. 

(a)  24  and  25  Vict,  c.  94,  g  1. 
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•ion,  if  the  deed  is  not  committed,  is  only  a  misde- 
meanor.(l) 

Accessory  after  the  fact. — One  who,  knowing  a  felony  to 
have  been  committed  by  another,  receives,  relieves,  com- 
forts, or  assists  the  felon. (6)  What  is  required  to  make  a 
I'Crson  iin  accessory  after  the  fact?  (a)  There  must  have 
boen  some  felony  committed  and  completed ;  (b)  the  party 
<-l  urged  must  have  had  notice,  direct  or  implied,  at  the 
time  he  assists,  etc.,  the  felon,  that  he  had  committed  the 
felony ;  (c)  he  must  have  done  some  act  to  assist  the  felon 
personally.  It  will  suffice  if  there  has  been  any  assistance 
given  in  order  to  hinder  the  felon's  apprehension,  trial,  or 
punishment;  for  example,  concealing  him  in  the  house, 
supplying  him  with  horse  or  money  to  facilitate  his  escape. 
But  merely  suffering  the  principal  to  escape  will  not  make 
the  party  an  accessory  after  the  fact.(c) 

Receiving  stolen  goods,  knowing  them  to  have  been 
stolen  is  generally  treated  as  a  separate  offense;  the  receiver 
being  convicted  of  a  felony,  misdemeanor,  or  summary 
offense,  according  as. the  stealing  of  the  property  is  a 
felony,  misdemeanor,  or  offense  punishable  on  summary 
conviction.(d)  If,  however  the  stealing,  obtaining,  etc.,  is 
a  felony,  the  receiver  may  be  indicted  either  as  an  accessory 
after  the  fact,  or  for  a  substantive  felony.(6) 

(1)  In  states  wViere  there  is  a  common-law  jurisdiction  as  to  crimes, 
the  accessory  can  be  tried  only  jointly  with  the  principal,  or  after  the 
conviction  of  the  principal.  Able  v.  Commonwealth,  5  Bush,  698; 
Tolly  V.  Commonwealth,  11  Bush,  154.  Bat  in  states  where  there  are 
none  bat  statutory  crimes,  the  accessory,  when  guilty,  is  gtdlty  of  a 
rabstaniire  crime,  and  can  therefore  be  tried,  though  the  principal  has 
not  been  indicted.  Noland  v.  State,  19  Ohio,  131;  Brown  v.  State,  18 
Ohio  St  496;  Ulmer  v.  State,  14  Ind.  52.  But,  in  Indiana,  an  acces- 
sory can  not  be  convicted  after  the  alleged  principal  has  been  acquitted. 
HcCarty  v.  State,  44  Ind.  214.  In  Michigan,  the  distinction  between 
accessories  before  the  fact  and  principals,  in  felony,  is  abolished,  and 
all  concerned  in  the  commission  of  a  felony,  as  in  a  misdemeanor,  are 
made  principals  by  statute.    2  Rev.  Stat  (1872),  2173,  g  7934. 

{b)  1  Hale.  P.  C.  618. 

{c)  1  Hale,  P.  C.  618,  etc. ;  R.  v.  Chappie,  9  C.  &  P.  356. 

(d)  V.  p.  218. 

(«)  24  and  25  Vict,  c.  96,  g  91. 
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We  have  noticed  (/)  that,  as  a  rale,  the  wife  is  protected 
from  criminal  liability  for  acts  committed  in  the  presence 
of  her  h unhand.  Miiclt  more,  then,  can  she  claim  this  im- 
munity when  the  ofienHC  with  which  she  is  charged  is  that 
of  receiving  and  asBisting  her  husband.  There  is  no  ex- 
emption in  rcppect  of  any  other  relation.  Even  the  hus- 
band may  he  convicted  for  assisting  his  wife. 

An  accoHHory  after  the  fact  to  a  felony  may  be  tried  in 
the  Hame  manner  as  an  accessory  before  the  fact;  that  is, 
either  an  an  accessory  with  the  principal,  or  after  his  con- 
viction, or  aft  for  a  substantive  felony,  independently  of  the 
principal. (//)  But  where  an  indictment  contains  two 
countH,  the  iirHt  churging  the  accused  person  as  principal 
in  a  felony,  the  Hccond  charging  hi'm  as  accessory  after  the 
fact  to  the  Hnnio  felony,  the  prosecution  must  elect  upon 
which  cotint  they  will  proceed. (A) 

He  is,  in  general,  punishable  with  imprisonment  for  any 
term  not  exceeding  two  years  (with  or  without  hard  labor), 
and  may  also  be  required  to  find  security  for  keeping  the 
p(;uce,  or,  in  default,  to  suffer  additional  imprisonment  for 
a  p(rriod  not  exceeding  one  year.(i)  But  an  accessory 
after  the  fact  to  murder  may  receive  sentence  of  penal 
servitude  for  life,  or  for  any  less  term  to  five  years  or  im- 
prisonment not  exceeding  two  year8.(j)  A  receiver  of 
stolen  goods  is  liable  to  a  maximum  punishment  of  penal 
servitude  for  fourteen  year8.(A;) 

It  has  been  observed  that  the  distinction  of  principals 
and  accessories  is  found  only  in  the  case  of  felonies. 

As  to  treason:  Both  every  kind  of  incitement  which  in 
a  felony  would  make  a  man  an  accessory  before  the  fact, 
and  every  kind  of  assistance  which  would  make  him  an 
accessory  after  the  fact,  in  treason  will  make  the  offender 
a  principal  traitor.  This  rule  is  said  to  exist  propter  odium 
delicti. 

As  to  misdemeanors:  Those  who  aid  or  counsel  the  com- 

(/)  V.  p.  32.  (^)  24  and  25  Vict.,  c.  94,  §  3. 

(h)  R.  V.  Brannon,  14  Cox,  394      (i)  24  and  25  Vict,  c.  94.  g  4. 
(J)  24  and  25  Vict,  c.  100.  §  67 ;  27  and  28  Vict,  o.  47,  {  2. 
(k)  24and25  Vict,  0.96,  §91. 
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mission  of  the  crime  are  dealt  with  as  principals  ;{t)  those 
who  merely  assist  after  the  misdemeanor  has  heen  com- 
mitted are  not  punishable,  unless  indeed  the  act  amount 
to  the  misdemeanor  of  rescue,  obstructing  the  officer,  or 
the  like.(7n) 

The  following  outline  of  the  present  state  of  the  law  on 
the  subject  of  degrees  of  guilt  may  serve  to  place  the 
matter  in  a  clearer  light  : 

There  are  no  accessories  in  treason  or  misdemeanors, 
only  in  felonies. 

Principals,  whether  of  the  first  or  second  degree,  are 
virtually  dealt  with  in  the  same  way. 

Accessories,  whether  before  or  after  the  fact,  may  be 
treated  as  such,  or  as  charged  with  a  substantive  felony  ; 
but  if  once  tried  in  either  of  these  capacities,  the  other 
may  not  be  afterward  resorted  to. 

Accessories  betore  the  fact  receive  the  same  punishment 
as  principals;  accessories  after  the  fact  generally  imprison- 
ment not  exceediDg  two  years. 

In  the  following  imaginary  case  examples  of  each  of 
the  four  kinds  of  participation  in  a  crime  will  be  found. 
A.  incites  B.  and  C.  to  murder  a  person.  B.  enters  the 
house  and  cuts  the  man's  throat,  while  C.  waits  outside  to 
give  warning  in  case  anyone  should  approach.  B.  and  C. 
flee  to  D.,  who,  knowing  that  the  murder  has  been  com- 
pleted, lends  horses  to  facilitate  their  escape.  Here  B.  is 
principal  in  the  first  degree,  C.  in  the  second  degree,  A.  is 
accessory  before  the  fact,  D.  after  the  fact. 

(0  24  and  25  Vict.,  o.  94, 1  8. 

(ill)  &  9.  Greenwood,  21  h.  J.  (M.  C.)  127. 


BOOK  II. 

Clearly  it  will  be  advisable  to  adopt  some  logical  plaD 
111  treating  of  the  various  offenses  which  come  nnder  the 
cognizance  of  tribunals  of  criminal  jurisdiction.  Though^ 
of  courfie,  crimes  which  primarily  affect  the  state  or  the 
public  also  affect  the  individuals  who  constitute  that  state 
or  public;  jind  crimes  which  in  their  immediate  effect 
wrong  individuals  indirectly  or  are  productive  of  public 
evil,  yet  the  division  of  crimes  into  Offenses  of  a  PubUe  Na- 
ture and  Offenses  of  a  Private  Nature  or  against  Individuals^ 
may  be  resorted  to  without  fear  of  confusion.  There  are 
other  possible  modes  of  arrangement ;  for  example,  ac- 
cording to  the  different  tribunals  before  which,  or  the  dif- 
ferent processes  by  which,  tbe  crimes  are  prosecuted  (as  in 
the  French  penal  code),  according  to  the  punishments  with 
which  the  crimes  are  viwited,  etc. 

Taking  as  the  main  division  that  indicated  above,  the  gen- 
eral order  will  lie  determined,  as  far  as  possible,  by  the 
wideness  of  the  province  of  the  various  crimes,  thus  com- 
mencing with  offenses  against  the  law  of  nations. 
(42) 
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OFFENSES  OP  A  PUBLIC  NATTJML 


CHAPTER  L 

OFFENSES  AGAINST  THE  LAW  OF  NATIONS. 

Certain  offeDses  are  regarded  as  violating  those  unwritten 
laws  which  are  admitted  by  nations  in  general,  and  which 
it  18  their  duty  to  have  enforced.  It  must  not  be  assumed 
that  any  state  is  at  liberty  to  take  upon  itself  the  punish- 
ment of  an  offense  against  the  law  of  nations,  if  such 
offense  is  committed  within  the  territories  of  a  foreign 
jurisdiction.  The  most  that  it  can  do  in  such  case  is  to 
demand  that  justice  be  done  by  the  foreign  state ;  and  if 
such  state  implicates  itself  in  the  offense  by  neglecting  to 
proceed  against  the  offender,  then  to  put  on  pressure  to  en- 
force its  requirements.  But  the  case  is  otherwise  if  the 
offense  is  committed  in  parts  which  are  considered  extra- 
territorial, such  as  the  high  seas.  In  these,  all  nations 
equally  have  an  interest,  and  will  proceed  against  individ- 
uals who  are  guilty  of  offenses  against  the  law  of  nations. 

PIRACY. 

The  term  includes  both  the  common-law  offense,  and  also 
certain  offenses  which  have  been  provided  against  by  par- 
ticular statutes. 

Piracy  at  common  law.{a) — The  offense  consists  in  com- 
mitting those  acts  of  robbery  and  depredation  upon  the 
high  seas,  which,  if  committed    upon   land,  would   have 

(a)  V.  Phillimore,  vol.  1.  c.  20 
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amounted  to  felony  there.(6)  Each  state  is  entitled  to 
visit  the  crime  with  the  penalties  which  its  own  laws  may 
detennine.(c)  In  England,  formerly  the  proper  courts  for 
the  trial  of  piracy  were  the  admiralty  courts;  but,  later, 
the  trial  was  by  commissioners,  nominated  by  the  lord 
chancellor,  in  whose  number  were  always  found  some  com- 
mon-law judge8.(rf)  Now,  the  judges  sitting  at  the  cen- 
tral criminal  court  and  at  the  assizes  are  empowered  to  try 
cases  of  piracy. (e) 

The  robbery  must  be  proved  as  in  ordinary  cases  of  that 
crime  committed  on  land.  The  taking  must  be  without 
authority  from  any  prince  or  state,  for  a  nation  can  not  be 
deemed  guilty  of  piracy.  If  the  subjects  of  the  same  state 
commit  robbery  upon  each  other  it  is  piracy.  If  the  iu- 
juror  and  the  injured  be  of  different  states  the  nature  of  the 
act  will  depend  on  the  relation  of  those  states.  If  in  amity  it 
is  piracy  ;  if  at  enmity  it  is  not,  for  it  is  a  general  rule  that 
enemies  can  never  commit  piracy  on  each  other,  their  dcpre- 
dat'ons  being  deemed  mere  acts  of  hostiUty.(/) 

The  gist  of  the  offense  is  the  place  where  it  is  committed, 
viz ,  the  high  seas,  and  within  the  jurisdiction  of  the  ad- 
miralty.(.r/) 

(l)  \  KuHH.  144.  V.  Trial  of  Joseph  Dawson  and  others,  13  HowelUs 
Stfile  Trials  ( 1 69G),  456. 

(e)  V.  Manning's  Law  of  Nations,  by  Amos,  121.  The  orime  has 
been  thus  defined  by  text  writers  on  international  law:  '*The  offense 
of  depredating  on  the  seas  without  being  authorized  by  any  sovereign 
state,  or  with  commissions  from  different  sovereigns  at  war  with  each 
other."— ( Lawrence's  Wheaton's  Elements  of  International  law,  1863, 
p,  246.)  The  definition  is  framed  to  exclude  depredations  by  lawfully 
authorized  privateers,  etc. 

(r/)  28  lien.  8,  c.  15. 

{e)  4  and  5  Wm.  4,  c.  36,  §22;  7  and  8  Vict.,  c.  2,  §  1. 

(/)  V.  In  re  Tivnan,  5  B.  &  S.  645;  2  Sir  L.  Jenk.  790;  1  Sir  L. 
Jenk.  94. 

It  should  be  remembered  that  the  declaration  of  Paris  (1856)  con- 
tained a  provision  that  privateering  should  be  abolished,  binding  on 
the  countries  parties  to  that  declaration — Russia,  Turkey,  England, 
France,  Italy,  Austria,  and  Prussia. 

(g)  As  to  the  jurisdiction  of  the  Admiralty,  v.  Archbold's  Crinv 
Oases,  452. 
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[Piracy  by  Statute. — Every  persou  who,  oi)  the  high  seas, 
commits  the  crime  of  piracy  as  defiDed  by  the  law  of  na- 
tions; every  seaman  who  lays  violent  hands  upon  his  com- 
mander thereby  to  hinder  and  prevent  his  lighting  in  de- 
fense of  his  vessel  or  the  goods  intrusted  to  him ;  every 
person  who,  upon  the  high  seas,  or  in  any  open  roadstead, 
or  in  any  haven,  basin,  or  bay,  or  in  any  river  where  the 
86a  ebbs  and  flows,  commits  the  crime  of  robbery  upon 
any  vessel  upon  any  ship's  company  or  lading ;  every  per- 
son engaged  in  any  piratical  cruise  or  enterprise,  or  being 
of  the  crew  of  any  piratical  vessel,  who  lands  from  such 
vessel,  and  on  shore  commits  robbery ;  every  person  who 
commits  on  the  high  seas,  or  in  any  river,  harbor,  basin, 
or  bay,  out  of  the  jurisdiction  of  any  particular  state,  mur- 
der or  robbery,  or  any  other  ofi'ense  which,  if  committed 
within  the  body  of  a  county,  would  be  punished  with  death 
by  the  laws  of  the  United  States ;  every  citizen  who  com- 
mits any  murder  or  robbery,  or  any  act  of  hostility  againat 
the  United  States,  or  against  any  citizen  thereof  on  the 
high  seas,  under  color  of  any  commission  from  any  foreign 
prince  or  stale,  or  on  pretense  of  authority  from  any  per- 
son ;  every  subject  or  citizen  of  any  foreign  state,  who  is 
found  and  taken  on  the  sea  making  war  upon  the  United 
States,  or  cruising  against  the  vessels  and  property  thereof, 
or  of  the  citizens  of  the  same,  contrary  to  provisions  of  any 
treaty,  when  by  such  treaty  such  acts  are  declared  piracy, — 
is  guilty  of  piracy,  and  shall  suffer  death. (1)  Piracy  is 
prosecuted  in  the  circuit  courts  of  the  United  States,  or  in 
a  district  court  when  no  circuit  court  is  held  in  the  district 
of  such  court] 

The  punishment  for  piracy  was  formerly  death.  Now 
the  offender  is  liable  to  penal  servitude  to  the  extent  of 
life,  or  to  imprisonment  not  exceeding  three  years.  But 
piracy  accompanied  with  an  assault  with  intent  to  murder, 
or  with  wounding  or  endangering  the  life  of  any  person  on 
board  of,  or  belonging  to,  the  vessel,  is  still  punishable  with 
death.(m) 

(1)  U.  8.  Rev.  Stat.,  gg  5368-5374,  and  g  563. 
(m)  7  Wm.  4,  and  1  Vict.,  c.  hS,  H  2.  3. 
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CHAPTER  n. 

OFFENSES  AGAINST  THE  GOVERNMENT   AND  SOVEREIGN. 

Wb  now  have  to  deal  with  offenses  committed  by  mem- 
bers of  the  community  in  violation  of  their  duties  as  sub- 
jects; these  offenses  for  the  most  part  also  incidentally 
causing  injury  to  individuals.  The  full  treatment  which 
the  gravity  of  this  class  of  crimes  would  demand  is  hap- 
pily in  many  cases  rendered  unnecessary  by  the  rarity  of 
their  occurrence.  This  is  especially  true  of  the  crime  of 
treason. 

TREASON.  (^) 

The  ordinary  popular  conception  of  treason,  or,  what  i. 
the  same  thing,  the  offense  of  a  traitor,  is  something  of  this 
sort,  "armed  resistance,  justified  on  principle,  to  the  estab- 
lished law  of  the  land."  (u)  This  is  the  most  favorable 
view  of  the  offense,  the  notion  of  "principle"  obscuring 
its  gravity.  But  the  true  conception  of  the  crime  includes 
acts  wiiich  will  be  admitted  on  all  hands  to  be  highly 
morally  heinous,  far  removed  from  justifiable  and  conscien- 
tious efforts  for  revolution. 

The  crime  comprises  the  three  following  classes  of 
nets  :{x) 

"  1.  Execution  or  contrivance  of  acts  of  violence  against 
the  person  of  the  sovereign. 

{t)  Treason  against  the  government  was  termed  "high**  treason  to 
distinguish  it  from  "petW  treason,  which  consisted  in  the  murder  of 
A  superior  by  an  inferior  in  natural,  civil,  or  spiritual  relation ;  *'  and 
therefore  for  a  wife  to  kill  her  lord  or  husband,  a  servant  his  lord  ^r 
master,  and  an  ecclesiastic  his  lord  or  ordinary;  these,  being  breaches 
of  the  lower  allegiance  of  private  and  domestic  faith,  are  denominated 
"  petit  treason." — (4  Bl.  75.)  But  every  offense  which  would  previously 
have  amounted  to  petit  treason,  is  now  regarded  simply  as  murder  (9 
Geo.  4.  c.  31,  2  2),  therefore  there  is  no  longer  any  reason  for  distin- 
guishing the  graver  offense  by  the  epithet  "  high." 

(m)  Fiti.  St.  36.  {x)  Fitz.  St.  J I  :i. 
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"  2.  Acta  of  treachery  against  the  state  in  favor  of  a  for- 

<«ign  enemy. 

**  8.  Acts  of  violence  against  the  internal  government  of 

i;he  country." 

In  addition  to  these  branches,  the  law  includes  a  few  acts 
which  are  of  the  rarest  occurrence,  and  at  the  present  day 
hardly  demand  any  notice. 

In  order  to  ascertain  what  constttutes  treason,  it  will  be 
necessary  to  glance  at  the  early  history  of  the  crime.    Fof^ 

:a  long  period  there  was  great  vagueness  and  uncertainty 

.as  to  what  acts  were  treasonable,  the  consequence  being 
thnt  any  deed  which  appeared  to  infringe  the  royal  rights 

-or  to  interfere  with  the  royal  authority  was  construed  into 
treason,  though   it  lacked  the   essentials  of  that  crime. 

Thus  we  are  told(7/)  that  unlawfully  taking  the  royal  ven- 
ison, fish,  or  goods,  had  the  efiect  of  making  the  taker  a 
traitor.  To  remedy  this  evil,  and  to  provide  certainty  in  a 
matter  of  so  great  moment,  an  act  was  passed  in  the  reign 

■of  Edward  111.(2:)     It  will  be  well  to  give  the  actual  words 

-of  the  statute,  and  then  to  consider  individuall v  the  offenses 
with  which  it  deals. 

Treason  is  committed  "  when  a  man  doth  compass  or 
imagine  the  death  of  our  lord  the  king,  or  of  our  lady  his 
queen,  or  of  their  eldest  son  and  heir;  or  if  a  m«n  do  vio- 
late the  king's  companion,  or  the  king's  eldest  daughter 
unmarried,  or  the  wife  of  the  king's  eldest  sou  and  heir; 

-or  if  a  man  do  levy  war  against  our  lord  the  king  in  his 
realm,  or  be  adherent  to  the  king's  enemies  in  his  realm, 

giving  them  aid  or  comfort  in  our  realm  or  elsewhere, 
and  thereof  be  probably  (or  provably,  ^provablement^) 
attainted   of  open  deed   by   people  of   their  condition." 

(y)  Mirror,  c.  1,  §  4. 

(z)  25  Edw.  3,  tit.  5,  c.  2.  '*  This  statute  is  memorable,  not  only  oi. 
account  of  its  vast  direct  importance  at  many  periods  of  our  history, 
but  also  because  it  is  almost  the  only  instance  which  the  statute  book 
affords  of  a  statutory  definition  of  a  crime,  laid  down  in  such  a  man- 
ner as  to  supersede  the  whole  common  law  or  unwritten  doctrine  on 
^e  Bubject."— Fitx.  St  36. 
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60  nmcli  lor  tho  political  or  qunni -political  otfcDsett  pro- 
vided against ;  the  Htatiite  proceeds  to  define  certain  nthor 
acta  of  tpeuBon :  "And  if  a  man  counterfeit  the  king's 
great  OP  I'rivy  Heal,  or  bis  money ;  and  if  n  man  bring  false 
money  into  tliis  realm,  counterfeit  to  tlie  money  of  Eng- 
land, 68  the  money  called  Liishbnrg,  or  other  like  to  the 
said  money  of  Kngland,  knowinjr  tlie  money  to  be  false,  to 
Dicrchandieu  or  make  payment,  in  deceit  of  our  said  lord 
the  king  and  hie  |>eoplc;  and  if  a  man  Blea  tlie  chancellor, 
treaHurer,  or  the  king's  justices  of  the  one  bench,  ar  the 
other  justices  in  eyre,  or  Justices  of  assize,  and  all  other 
justices  assigned  to  hear  and  determine  being  in  their 
place8,  doing  their  offices."  It  is  also  provided  that  the 
judges  shall  not  give  judgment  in  any  case  which  is  sop- 
posed  to  be  treason  till  it  has  been  determined  by  the  king 
and  parliament  whether  it  ought  to  be  treason  or  felony. 

As  he  glances  through  the  acta  here  enumerated,  the 
reader  will  not  fail  to  notice  that  treason  was  regarded  as 
an  ofi'cnse  rather  against  the  person  of  the  king  than  against 
the  state.  But  in  later  times,  with  an  altered  state  of  cir- 
cumHtances,  wlien  the  person  of  the  king  comparatively 
had  hien  lost  sight  of  in  tho  consideration  of  the  interests 
of  the  public,  though  the  letter  of  the  old  law  was  pre- 
served, by  liberal  construction  it  had  been  adapted  to  the 
new  state  of  allairs.  For  example,  levying  war  against  the 
king  was  construed  to  include  almost  any  act  which  was 
calculated  to  tend  toward  the  subverting  of  the  constitu- 
tion. 

(a.)  Comp«s8iv<i  or  imagining  the  death  of  the  king,  queen., 
or  eldest  son  and  heir. — Here  the  "king"  is  to  be  under- 
stood to  mean  the  king  de  facto,  though  he  be  not  the  king 
dejtirr.  On  the  other  hand,  the  pei'son  rightfully  entitled 
to  tho  crown,  if  not  in  possession,  is  not  within  the  statute. 
The  "  queen  "  referred  to  is  the  queen  consort,  the  queen 
rdirnunt  being  included  in  the  term  "king."     But  against 

usband  of  the  queen  regnant,  treason  can  not  be  cotn- 

d. 

IS  the  designing  that  constitutes  the  offense.    But  this   ' 

Q  must  be  evidenced  by  some  overt  act,  so  that  if 
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there  be  wanting  either  the  design,  as  in  the  case  of  killing 
the  kiDg  by  accident,  or  the  overt  act,  as  when  the  design 
has  been  formed,  but  laid  aside  before  being  put  into  exe- 
<5ution,  there  is  ;io  treason. 

What  will  constitute  an  overt  act?  Any  thing  willfully 
tlone  or  attempted  by  which  the  sovereign's  life  may  be 
endangered ;  for  example,  conspirators  meeting  to  consult 
on  the  means  of  killing  the  sovereign, (a)  or  of  usurping 
the  powers  of  government; (6)  writings,  if  published,  im- 
porting a  compassing  of  the  sovereign's  death,  and  even 
words  advising  what  would  be  an  overt  act,  will  suffice  as 
-evidence  of  the  design  ;  but  not  so  loose  words  which  have 
no  reftTence  to  any  designed  iict.(c) 

(b.)  Yiolnting  the  Idvt/s  wife^  the  khig^s  eldest  daughter  un- 
momedy  or  the  wife  of  the  king's  eldest  son  avd  heir. — By 
-**  violating "  of  coui'se  carnal  knowledge  is  to  be  under- 
stood. The  act  is  not  divested  of  its  treasonable  cliaracter 
by  the  fact  that  the  woman  consents.  In  such  a  case  both 
parties  are  guilty  of  treason.  It  has  been  said  that  the 
reajjon  for  making  the  violation  of  these  particular  persons 
treason,  was  to  guard  the  blood  royal  fiom  any  suspicion 
■of  bastardy,  whereby  the  succession  to  the  crown  might  be 
rendered  dnbious.(rf)  But  obviously  this  explanation  is 
not  snpportod  by  all  the  instsinces  chosen. 

(c.)  Levying  war  against  the  sovereign. — To  constitute  a 
levying  there  must  be  an  insurrection  ;  there  must  be  force 
accompanying  that  insurrection,  and  it  mu^'t  be  for  an  oh- 
jeut  of  a  general  nature.(6)  But  there  need  not  be  actual 
fighting :  nor  is  the  number  of  persons  taking  part  in  the 
movement  material. 

The  levying  is  either  direct  or  constructive.  It  is  direct 
^*  when  the  war  is  levied  directly  against  the  queen  or  her 
forces,  with  intent  to  do  some  injury  to  her  person,  to  im- 
prison her,  or  the  like;"(/)  for  example,  a  rebellion  to  de- 
pose her,  delivering  up  the  sovereign's  castle  to  the  enemy. 

(<i)  R.  V.  Vane,  Kel.  15.  (6)  R.  u.  Hardy,  1  East,  P.  C.  60. 

(e)  V.  R.  V.  Gordon,  Dong.  593.        (d)  3  Inst.  9. 

ie)  R.  V.  Frost,  9  C.  &  P.  129.  (/)  1  Hale,  P.  C.  131,  132. 
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Constructive  treason  is  of  a  very  diflPerent  character,  the 
end  of  the  movement  being  rather  the  purification  of  the 
government  than  its  overthrow.  It  is  committed  for  the 
purpose  of  eflecting  innovations  of  a  public  and  general 
nature  by  an  armed  force.  Thus,  it  is  treason  to  attempt 
by  force  to  alter  the  religion  of  the  state,  or  to  obtain  the 
repeal  of  its  laws.  So  it  is  treason  to  throw  down  all  in- 
closures,  open  all  prisons ;  but  not  if  the  attempt  be  to 
break  down  a  particular  inclosure,  or  deliver  a  particular 
person  from  prison,  because  in  these  latter  cases  the  design 
is  particular  and  not  general. (jf) 

(d.)  Adhering  to  the  sovereign's  enemies. — As  in  the  three 
former  cases,  this  offense  must  be  evidenced  by  some  overt 
act ;  for  example,  to  raise  troops  for  the  enemy,  or  to  send 
them  money,  arms,  or  intelligence.  By  the  "sovereign's 
enemies "  are  meant  the  subjects  of  foreign  powers  with 
which  he  is  at  war.  It  appeal's,  therefore,  that  a  British 
subject,  though  in  open  rebellion,  can  never  be  deemed  an 
enemy  of  the  sovereign,  so  as  to  make  assistance  rendered 
to  him  treason  within  this  branch  of  the  statute.(/i) 

(e.)  Slaying  the  chancellor,  et<\ — It  will  be  observed  that 
the  statute  applies  only  to  the  actual  killing,  not  a  mere 
attempt :  to  those  judges  only  when  actually  acting  in  that 
capacity,  and  not  at  other  times,  and  not  to  barons  of  the 
exchequer. 

Counterfeiting  the  great  or  privy  seal  is  no  longer 
treason,  but  simple  felony.(i)  It  will  be  treated  of  under 
the  title  "  Forgery."  So,  also,  coining  offenses  arc  not 
now  treason. (A) 

Thus  was  the  common  law  of  treason  declared  by  the 
statute  of  Edward  III.  This  statute,  with  certain  qualifi- 
cations, is  still  in  force ;  in  certain  cases  new  statutes 
specially  declaring  that  their  provisions  shall  not  afiecf 
any  thing  contained  in  the  statute.(Q. 

(g)  R.  V,  Dammaree.  8  St.  Tr.  218. 

(A)  1  Hale,  P.  C.  169;  3  Inst.  11. 

(i)  24  and  25  Vict.,  c.  98,  §  1. 

{k)  24  and  2-')  Vict,  c.  99,  passim,     v.  p.  iS, 

(l)  V.  11  anil  12  Vict,  c.  12,  §  0. 
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Subsequently,  from  time  to  time,  parliament  made  other 
oiFenses  treason — notably  several  in  the  reign  of  Henry 
Vin.,  in  the  matter  of  religion.  It  also  took  upon  itself 
the  authority  to  declare  certain  acts,  after  they  had  been 
committed,  to  be  treason  (thus  trespassing  into  the  prov- 
ince of  the  judge)  ;{m)  as,  for  example,  stealing  cattle  by 
"Welshmen.  All  these  new  treasons,  however,  were  abro- 
gated in  the  reign  of  Edward  VI.  and  Mary.  Then,  again, 
the  statute  of  Edward  III.  was  restored  to  its  place  as  the 
standard  of  treason  ;  but  additions  to  the  number  of  trea- 
sonable offenses  have  since  been  made  by  the  legislature. 
The  following  still  remain : 

i.  Endeavoring  (to  be  evidenced  by  some  overt  act)  to 
prevent  the  person  entitled  under  the  act  of  settlement  from 
succeeding  to  the  crown.(n) 

ii.  Maliciously,  advisedly,  and  directly,  by  writing  or 
printing,  maintaining  that  any  other  person  has  any  right 
or  title  to  the  crown,  otherwise  than  according  to  the  act 
of  settlement,  or  that  the  sovereign,  with  the  authority  of 
parliament,  may  not  make  laws  and  statutes  to  bind  the 
crown  and  descent  thereof.(o) 

ill.  Compassing,  imagining,  inventing,  devising,  or  in- 
tending death  or  destruction,  or  any  harm  tending  to  death 
or  destruction,  maim  or  wounding,  imprisonment,  or  re- 
Ktraiut  of  the  person  of  the  sovereign. (p) 

[Every  person  owing  allegiance  to  the  United  States,  who« 
levies  war  against  them,  or  adheres  to  their  enemies,  giving 
them  aid  or  comfort,  within  the  United  States  or  elsewhere,, 
is  guilty  of  treason  against  the  United  States.  Rev.  Stat. 
§  5331.  Inciting  or  engaging  in  rebellion  or  insurrection 
against  the  United  States;  holding  criminal  correspondence 
witli  a  foreign  government ;  and  conspiring  to  overthrow 


(m)  Fitz.  St.  36.  (n)  1  Anne,  st.  2,  c.  17,  §  3. 

(o)  6  Anne,  c.  7. 

(p)  36  Geo.  3,  c.  7,  g  1,  confirmed  by  57  Geo.  3,  c.  6,  §  1.  The  former 
statute  also  denominated  certain  other  acts. treason ;  but  all  these  of- 
fensee,  with  the  exception  of  those  against  the  person  of  the  sovereign 
noticed  above,  were  converted  into  felonies  by  11  and  12  Vict  c.  12, 

{1. 
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the  government  of  the  United  States,  levy  war  against 
them,  or  oppose  by  force  the  authority  thereof,  or  take  pos- 
session of  the  property  thereof;  are  punishable  by  fine  and 
imprisonment.     lb.  §§  5334-5386. 

Levying  war  against  the  state  or  the  United  States,  or 
knowingly  adhering  to  the  enemies  of  either,  giving  them 
aid  and  comfort,  is  treason  in  Ohio.  74  Ohio  L.  243.  Levy- 
ing  war  against  the  government  and  people  of  the  state  is 
the  same ;  or  being  adherent  to  the  enemies  of  the  state, 
giving  them  aid,  advice,  and  comfort,  in  the  state  or  else- 
where, is  treason  in  Illinois.  Bev.  Stat.,  1877,  387.  The 
provision  in  Indiana  is:  "Levying  war  against  the  state, 
or  giving  aid  and  comfort  to  its  enemies."  Rev.  Stat.,  1876, 
423.  The  same  in  Iowa,  Rev.  Code  of  1873,  599;  and  in 
Kentucky,  Constitution,  art.  8,  §  2.  In  Michigan,  the  stat- 
utes do  not  define  treason,  only  fix  the  punishment  for  it, 
2  Compiled  Laws  of  Michigan,  1871,  2069.] 

There  are  some  points  in  connection  with  the  procedure 
in  prosecutions  for  treason  which  maybe  noticed  here  more 
conveniently  than  in  the  second  part. 

In  the  first  place,  no  prosecution  for  treason  can  take 
place  after  three  years  from  the  commission  of  the  ofiense, 
if  it  be  committed  within  the  realm,  unless  the  treason  con- 
sist of  a  designed  assassination  of  the  sovereign.(g) 

The  prisoner  indicted  for  treason  (or  misprision  of  treason) 
is  entitled  to  have  delivered  to  him,  ten  days  before  the 
trial,  a  copy  of  the  indictment,  and  a  list  of  the  witnesses 
to  be  called,  and  of  the  petty  jurors,  to  enable  him  the  bet- 
ter to  make  his  defen8e.(r)  But  the  provision  does  not 
apply  to  cases  of  treason  in  compassing  and  imagining  the 
death  of  the  sovereign  (or  misprision  of  such  treason)  where 
the  overt  act  is  an  act  against  the  life  or  {>erson  of  the  sove- 
reign. In  such  cases,  the  prisoner  is  indicted,  arraigned,  and 
tried  in  the  same  manner  and  upon  like  evidence  as  if  he 
stood  charged  with  murder,  though,  if  he  is  found  guilty, 
the  consequences  are  those  of  treason.(ij) 

(q)  7  and  8  Wm.  3,  c.  3. 

(r)  7  Anne,  c.  21,  §  11 ;  4  Geo.  3.  c.  50,  §  62. 

(*)  39  and  40  Geo.  3,  c.  93 ;  5  and  6  Vict.,  c.  51,  §  1. 


OFFENSES  AGAINST  THE  GOVERNMENT  AND  SOVEREIGN.   53 

One  overt  act  is  sufficient  to  prove  the  treason,  but  any 
number  may  be  mentioned  in  the  indictment.  To  this 
overt  act,  or  else  to  it  and  another  of  the  same  treason, 
there  must  be  two  witnesses,  unless  the  accused  confesses 
willingly.(^) 

The  prisoner  may  make  his  defense  by  counsel,  not  more 
than  two,  to  be  named  by  him,  and  assigned  by  the  court 
or  judge.  He  has  the  exceptional  privilege  of  addressing 
the  jury,  notwithstanding  that  his  counsel  have  delivered 
their  speeches.(w) 

Formerly  the  punishment  for  treason  wa«  of  a  most  bar- 
barous character.  Males  were  drawn  on  a  hurdle  tq  the 
place  of  execution,  and  hanged,  and  cut  down  while  alive; 
afterward  they  were  disemb(»weled,  the  head  was  severed 
from  the  body,  the  body  quartered,  and  the  quarters  placed 
at  the  disposal  of  the  sovereign.  By  a  wholesome  statute, 
this  proceeding  was  deprived  of  its  more  outrageous  fea- 
tures, it  being  provided  that  beheading  might  be  substituted 
by  the  sovereign,  or  the  capital  sentence  might  be  altogether 
remitted. (x)  By  the  same  act  the  punishment  of  females, 
formerly  burning  alive,  was  changed  to  hanging.  Now,  by 
the  felony  act,  1870(i/),  the  only  part  of  the  sentence  which 
is  retained,  in  any  case,  is  the  hanging. 

Certain  additional  consequences  of  conviction  and  attain- 
der(z),  viz.,  forfeiture  of  lands  and  goods,  and  corruption  of 
blood,  were  abolished  by  the  statute  just  mentioned(a),  but 
certain  incapacities  were  at  the  same  time  attached  to  con- 
victions for  treason  or  felony.(6) 

[The  punishment  of  treason,  under  the  laws  of  the  United 
States,  is  death,  or  imprisonment  at  hard  labor  not  less  ^lan 
five  years,  and  fine  not  less  than  ten  thousand  dollars.  In 
Ohio,  imprisonment  in  the  penitentiary  for  life  ;  in  Illinois, 
the  punishment  is  death;  in  Indiana,  death,  or  imprison- 

(i)  7  and  S  Wm.  3,  o.  3,  §§  2,  4;  except  in  cases  tried,  as  above,  as 
for  murder. 

(tt)  R.  V,  Collins,  6  C.  &  P.  305.  (x)  54  Geo.  3,  c.  146. 

(y)  33  and  34  Vict.,  o.  23,  §  31. 

(g)  N.B. — A  man  is  conyicted  when  found  guilty;  he  was  said  to  be 
attainted  when  judgment  had  been  given. 

(a)  33  and  34  Vict.,  c.  23,  §  1.  (i)  v.  p.  404 
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ment  for  life,  at  the  discretion  of  the  jury ;  in  Iowa,  im- 
prisonment at  hard  labor  for  life ;  in  Michigan,  death.] 

MISPRISION   OF  TREASON. 

Misprision  of  treason  consists  in  the  bare  knowledge  and 
concealment  of  treason,  any  degree  of  assent  making  the 
party  a  principal.  At  common  law  this  mere  concealmcut, 
being  construed  as  aiding  and  abetting,  was  regarded  as 
treason,  inasmuch  as,  it  will  be  remembered,  there  is  no  dis- 
tinction into  principals  and  accessories  in  treason.(r)  It  was 
specially  enacted  that  a  bare  concealment  of  treason  should 
be  held  a  misprision  on]j,{d)  The  only  punishment  now  is 
imprisonment.  The  party  knowing  of  any  treason  must, 
as  soon  as  possible,  reveal  it  to  some  judge  of  assize,  or  jus- 
tice of  the  peace. 

[Misprision  of  treason,  under  the  laws  of  the  United 
States,  is  punished  by  fine  and  imprisonment.  Rev.  Stat., 
§  5333.  In  Ohio,  by  imprisonment  in  the  penitentiary,  74 
Ohio  L.  243  ;  and  the  same  in  Illinois,  Rev.  Stat,  1877, 887; 
and  Indiana,  Rev.  Stat.,  1876,  423 ;  in  Iowa,  fine  and  im- 
prisonment. Rev.  Code,  1873,  599;  same  in  Michigan,  Com. 
Statutes,  1871,  2069.] 

SEDITION. 

Sedition  is  a  comprehensive  term,  embracing  all  those 
practices,  whether  by  word,  deed,  or  writing,  which  arc 
calculated  to  disturb  the  tranquillity  of  the  state,  and  lead 
ignorant  persons  to  endeavor  to  subvert  the  government 
and  the  laws  of  the  empire.  The  objects  generally  are  to 
incite  discontent  or  dissatisfaction,  to  stir  up  opposition  to 
th^government,  and  to  bring  the  administration  of  justice 
into  con  tempt.  (J) 

This  description  is  somewhat  vague;  but  in  that  respect 
it  only  resembles  the  offense  itself.  It  is  hard  to  lay  down 
:iny  decisive  line,  on  one  side  of  which  acts  are  seditious, 
and  on  the  other  innocent.  The  term  "sedition"  is  com- 
monly used  in  connection  with  words  written  or  spoken. 

m 

(e)  V.  p.  40.  (rf)  1  and  2  Phil.  &  Mary.  o.  10. 

0)  R.  t;.  Sullivan,  R.  v.  Pigott  11  Cox.  44  45 


OFFEKSES   AUAIKST   TIIE   GOVERNMENT   AKD   SOVEREIGN.      55 

It  includes,  however,  many  other  acts,  some  of  which  arc 
treated  of  separately  ;  for  example,  training  to  arms,  un- 
lawful secret  societies  or  meetings,  etc. 

"What  is  sufficient  to  constitute  seditious  libels  or  words? 
It  may  be  answered  generally — euch  political  writings  or 
words  as  do  not  amount  to  treason, (A)  but  which  are  not 
innocent.  We  have  alreadv  seen  what  constitute  treason 
As  to  what  are  innocent :  It  is  the  right  of  a  free  subject 
to  criticize  and  censure  freely  the  conduct  of  the  servants 
of  the  crown,  whether  ministerial  or  judicial,  and  the  acts 
of  the  government  and  proceedings  in  courts  of  justice,  so 
long  as  he  does  it  not  with  malignity  nor  imputes  corrupt 
or  malicious  motive8.(/)  The  test  proposed  by  an  eminent 
authority  is  the  following:  "Has  the  communication  a 
plain  tendency  to  produce  public  mischief  by  perverting  the 
mind  of  the  subject  and  creating  a  general  dissatisfaction 
toward  government  ?"('//?) 

Proving  the  truth  of  a  seditious  libel  h  no  excuse  for  the 
publishing  it;  nor  will  it  extenuate  the  punishment,  inas- 
much as  the  8tatute,(n)  which  allows  the  defendant  charged 
with  libel  to  plead  the  truth  under  certain  conditions,  does 
not  app'y  to  seditious  libels.(o) 

The  punishment  for  seditious  libels  or  words  is  fine  and 
imprisonment.  Punishable  in  the  same  way  are  slander- 
ous words  uttered  to  a  magistrate 

OFFENSES   AGAINST   THE   FOREIGN   ENLISTMENT   ACT. 

[Under  the  neutrality  laws  of  the  United  Slates,  it  is  a 
crime,  punishable  with  fine  and  imprisonment,  for  any 
citizen  to  accept,  within  the  United  States,  a  foreign  com- 
mission to  serve  against  peojile  at  peace  with  the  United 
Statee ;  for  any  persr)n  within  the  United  States  to  enlist 
or  hire  another  to  go  without  the  limits  of  the  United 
States   to  enlist  in   the  military  or  naval  service  of  any 

(k)  Though  treason  itself  may  be  said  to  be  a  kind  of  sedition. 

(/)  R.  V.  Sullivan,  etc.,  wpra.  (m)  v.  1  Russ.  339. 

(n)  6  and  7  Vict.,  c.  96.  g  6. 

(o)  K  V.  Dnfly,  2  Cox,  45 ;  R.  v.  Burdett,  4  B.  &  Aid.  95. 
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foreign  prince  or  state  ;  for  any  person  within  the  United 
States  to  be  concerned  in  fitting  out  any  vessel  to  be  em- 
ployed by  any  foreign  state  against  any  people  at  peace 
with  the  United. States;  for  any  citizen,  without  the  limita 
of  the  United  States,  to  be  concerned  in  fitting  out  any 
privateer  to  commit  hostilities  upon  citizens  of  the  United 
States  or  their  property.(l)] 

MUTINY   AND  INCITING   THERETO. 

[If  any  one  of  the  crew  of  an  American  vessel  <>n  the 
high  seas,  or  elsewhere  within  the  admiralty  and  maritime 
jurisdiction  of  tlie  United  States,  unlawfully,  witli  force,. 
fraud,  or  intimidation  usurps  the  command  of  the  vessel^ 
or  deprives  the  officer  in  command  of  authority  and  com- 
mancl  on  board,  or  resists  and  prevents  his  free  lawful  exer- 
cise thereof,  or  transfers  such  authority  and  command  ta 
one  not  lawfully  entitled  thereto,  he  is  guilty  of  revolt  and 
mutiny,  to  be  punished  by  fine  and  by  imprisonment  at* 
hard  labor  not  more  than  ten  years.(2) 

If  any  one  of  the  crew  of  any  American  vessel,  anywhere 
within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  endeavors  to  make  a  mutiny  on  board  snch 
vessel,  or  conspires  with  any  other  person  on  board  to  make 
such  mutiny,  or  stirs  up  any  of  the  crew  to  disobey  or 
resist  the  lawful  orders  of  the  master  or  other  officer  of 
such  vessel,  or  to  neglect  their  proper  duty  x)n  board,  or  ta 
betray  their  proper  trust,  or  assembles  with  others  in  a 
tumultuous  and  mutinous  manner,  or  makes  a  riot  on 
board,  or  unlawfully  confines  the  commanding  officer,  he 
shall  be  punished  by  tine  or  imprisonment  not  more  than 
five  years  or  both. (8)] 

APPENDIX. 
OFFENSES  BT  MEMBERS   OF  THE   ARMT  AND  NAVT. 

It  will  be  convenient  here  to  see  on  what  footing  th» 


(1)  U.  S.  Rev.  Stat,  gg  5281-5284.        (2)  U.  S.  Eev.  Stat,  g  636a 
(3)  U.  S.  Rev.  Stat,  g  5359. 
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army  and  navy  are  with  regard  to  proceediDgs  and  pun- 
ishment for  crime. 

As  to  the  army :  It  is  provided  by  the  Army  Discipline 
Act,  1879,  that  every  officer  or  private  who  shall  incite 
or  join  any  mutiny,  or  knowing  of  it  shall  not  give  notice 
to  the  commanding  officer,  or  shall  desert,  or  enlist  in  any 
other  regiment,  or  sleep  upon  his  post,  or  leave  it  before 
he  is  relieved,  or  hold  correspondence  with  a  rebel  or 
enemy,  or  strike  or  use  insolence  to  his  superior  officer,  or 
disobey  his  lawful  commands,  shall  suffer  death  or  such 
other  punishment  as  the  court  martial  may  inflict.  Other 
offenses  are  set  forth  and  their  punishments  prescribed. 
The  court  martial  may  sentence  any  officer  or  soldier  to 
death,  penal  servitude,  imprisonment,  forfeiture  of  pay  or 
pension,  or  any  other  punishment  which  shall  accord  with 
the  usage  of  the  service.  No  person  acquitted  or  con- 
victed by  a  civil  magistrate  or  by  a  jury  is  to  be  tried  by 
court  martial  for  the  same  offense. 

The  Act  does  not,  however,  eicempt  soldiers  from  being 
punishable  by  the  ordinary  criminal  courts.  It  expressly 
provides  that  nothing  therein  is  to  be  construed  to  ex- 
tend to  exempt  any  officer  or  soldier  from  being  proceeded 
against  by  the  ordinary  courts  of  law,  when  accused  of 
felony  or  misdemeanor,  or  of  any  offense  other  than  ab- 
senting himself  from  service  or  misconduct  respecting  hia 
contract.(5)  And  if  a  person  who  has  been  sentenced  for 
an  offense  by  a  court  martial  is  afterward  tried  by  a  civil 
court  for  the  same  offense,  that  court  in  awarding  punish- 
ment shall  have  regard  to  the  military  punishment  he  may 
have  already  undergone. 

(«)  42  and  43  Vict,  o.  33,  §g  138,  155. 
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Tbo  matiDj  act  does  not,  however,  exempt  soldiers  from 
being  pnuishable  by  the  ordinary  criminal  courts.  It  ex- 
pressly provides  that  nothing  therein  is  to  be  constraed  to 
extend  to  exempt  any  officer  or  soldier  from  being  pro- 
ceeded against  by  the  ordinary  courts  of  law,  when  accased 
of  felony  or  misdemeanor,  or  of  any  crime  or  offense 
other  than  the  misdemeanors  and  offenses  mentioned  in 
the  act. 

As  to  the  navy:  The  naval  discipline  act  (1866)(o)  makes 
similar  provisions  for  the  navy  as  to  courts- martial,  the  trial 
of  offenses,  no  exemption  from  ordinary  criminal  jurisdic- 
tion, etc. 

COINAGE   OFFENSES. 

So  decidedly  were  offenses  relating  to  the  coin  regarded 
as  offenses  against  the  government,  inasmuch  as  they  not 
only  infringed  the  royal  prerogative,  but  also  were  calcu- 
lated to  makes  the  public  faith  suspected,  that  in  the  stat- 
ute of  Edward  III.  two  of  them  were  declared  treason,  viz., 
(a)  the  actual  counterfeiting  the  gold  and  silver  coin  of  the 
realm,  and  (1))  the  im[»ortation  of  such  counterfeit  money 
with  intent  to  utter  it,  knowing  it  to  be  false.(p)  These 
offenses  were,  however,  made  felonies  by  a  later  statute.(g) 

It  may  be  noticed  that  at  least  one  class  of  coinage  of- 
fenses, viz.,  uttering  counterfeit  money,  might  be  dealt  with 
as  a  particular  cnse  <>K  obtaining  goods  or  money  by  false 
pretenses.(r) 

The  law  on  the  subject  under  consideration  has  been 
consolidated  by  a  recent  statutc.(5)  It  will  be  our  task  to 
present  its  matter  under  several  heads. 

A.  Counterfeitinfl  coin. — A  distinction  is  made  as  to  the 
kind  of  coin.  Whosoever  falsely  makes  or  counterfeits 
any  coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for — 

(o)  29  and  30  Vict.  c.  109.  (p)  v.  p.  48. 

(q)  2  Wm.  4.  c.  34.  (r)  Kite.  St  141. 

(«)  24  and  25  Vict.,  c.  99.  In  the  present  division  the  qaotiiig  of  a 
eection  must  be  understood  to  refer  to  this  act. 
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i.  The  current  gold  or  silver  coin  of  this  realm,  com- 
monly called  the  queen's  money,(/) 

ii.  Foreign  gold  or  silver  coin,(M'^ 

iii.  The  queen's  current  copper    coin,    [x) 
is  guilty  of  felony,  and  is  punishable,  in  the  case  of  gold 
and  silver  coin  of  the  realra,  with  penal  servitude  to  the 
extent  of  life;  in  the  other  cases,  to  the  extent  of  seven 
years. 

Counterfeiting — 

iv.  Foreign  coin  other  than  gold  or  silver  coin  is  a  mis- 
demeanor, punishable,  for  the  first  offense,  with  imprison- 
ment not  exceeding  one  year;  for  the  second  offense,  with 
penal  servitude  to  the  extent  of  seven  year8.(y) 

The  offense  is  complete  although  the  false  coin  has  not 
been  finished,  or  is  not  in  a  fit  state  to  be  uttered  ;(z) 
much  less  is  any  attempt  to  utter  necessary.  Any  one,  not 
necessarily  an  officer  from  the  mint,  may,  at  the  trial,  prove 
the  talseness.(a)  In  this  offense  is  included  that  committed 
by  persons  lawfully  engaged  in  coining,  who  make  the  coin 
lighter  or  of  baser  alloy.  The  counterfeiting  can  generally 
only  be  proved  by  circumstantial  evidence;  for  example,  by 
proof  of  finding  coining  tools  in  working  order,  and  pieces 
of  the  money,  some  in  a  finished,  some  in  an  unfinished 
state. 

B.  Coloring  coin. — Coloring,  washing,  etc.,  counterfeit 
coin,  or  any  piece  of  metal  with  intent  to  make  it  pass  for 
gold  or  silver  coin ;  or  coloring,  filing,  or  otherwise  alter- 
ing genuine  coin  with  intent  to  make  it  pass  for  coin  of  a 
higher  degree,  is  a  felony,  punishable  with  penal  servitude 
to  the  extent  of  life.(6) 

C.  Impairing^  etCy  gold  and  silver' coin. — Impairing,  di- 
minishing, or  lightening  any  of  the  queen's  gold  or  silver 
coin,  with  the  intent  that  it  shall  pass  for  gold  or  silver 
coin,  is  felony,  punishable  with  penal  servitude  to  the  ex- 
tent of  fourteen  years.(c) 

Having  in  possession  any  filings,  clippings,  dust,  etc., 


(0  82.  (tc)  8  18.  (x)  g  14. 

(y)  8  22.  (z)  §  30.  (a)  g  29 

(h)  i  3.  (r)  i  4. 
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obtained  by  tlie  above-mentioned  process,  is  a  felony,  tne- 
limit  of  penal  servitude  for  which  is  seven  year8.(d) 

D.  Defacwg  cow. — Defacing  the'  queen's  gold,  silver,  or* 
copper  coin,  by  stamping  thereon  any  names  or  words,  al- 
though the  coin  be  not  thereby  lightened,  is  a  misde- 
meanor, punishable  w^ith  imprisonment  not  exceeding  one 
year.(e)  it  should  ho  added  that  coin  so  defaced  is  hoi 
legal  tender ;  and  by  the  permission  of  the  attorney-general 
or  lord  advocate,  any  person  who  tenders  or  puts  off  coin 
so  defaced  may  be  brought  before  two  magistrates,  and  on 
conviction  be  fined  not  exceeding  forty  shillings.(/) 

E.  Buying  or  sdling^  etc.^  counterfeit  coin  at  lower  value. 
— Any  person,  without  lawful  authority  or  excuse  (the 
proof  whereof  lies  on  the  accused),  buying,  selling,  receiv- 
ing, or  putting  off  any  counterfeit  coin  for  a  lower  rate  or* 
value  than  it  imports,  is  guilty  of  felony.  If  the  counter- 
feit he  of  gold  or  silver,  the  extent  of  penal  servitude  is 
life(<7) ;  if  copper,  the  limit  is  seven  years.(A) 

F.  Importing  and  exporting  counterfeit  coin, — Importing 
or  receiving  into  the  United  Kingdom  from  beyond  the 
seas,  without  lawful  authority,  etc.,  counterfeit  gold  or 
silver  coin,  knowing  the  same  to  be  false  and  counterfeit, 
is  a  felony,  punishable  with  penal  servitude  to  the  extent 
of  life.(i)  It  is  said  that  importing  the  coin  from  the 
queen's  dominions  beyond  the  seas  does  not  fall  within  this 
section,  because  the  counterfeiting  there  is  punishable  by 
the  laws  of  England. (J)  Importing  foreign  counterfeit 
coin  is  a  felony,  the  limit  of  the  penal  servitude  for  which* 
is  seven  ycars.(A*) 

Exporting,  or  [tutting  on  board  any  vessel  for  the  pur- 
pose of  being  exported  from  the  United  Kingdom  any  coin, 
counterfeit  of  the  queen's  current  coin,  without  lawful  au- 
thority, etc.,  is  a  misdemeanor  punishable  with  imprison- 
ment not  exceeding  two  years.(i) 

G.  Uttering    counterfeit    coin. — Tendering,    uttering,    or 
putting  off  counterfeit  gold  or  silver  coin,  knowing  the? 


(<0  2  5. 

G7)§6. 

U)  V.  Arch.  7SS. 

(c)  §  16. 
(A)  §  14. 
(k)  g  19. 

(/)  8  17. 
(0  1  7. 

(0  88. 
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«reame  to  be  false  and  counterfeit,  is  a  misdemeanor  punish- 
.rable  with  imprisonment  not  exceeding  one  ycar.(m)  If  at 
the  time  of  uttering,  the  offender  has  any  other  counterfeit 
coin  in  his  possession,  or  if  he  within  ten  days  utters  an- 
other coin,  knowing  it  to  bu  counterfeit,  the  punishment 
may  extend  to  two  years.(7?)  If  the  uttering  is  after  a 
previous  conviction  for  either  of  these  offenses,  or  for  hav- 
ing in  possession  three  or  more  pieces  of  counterfeit,  or  for 
any  felony  relating  to  the  coin,  the  utterer  is  guilty  of  fel- 
ony, and  may  be  sentenced  to  penal  servitude  for  life.(o) 

Uttering  counterfeit  coin  meant  to  resemble  a  foreign 
gold  or  silver  coin,  is  punishable  for  the  first  offense  with 
imprisonment  not  exceeding  six  months;  for  the  second 
not  exceeding  two  years.  The  third  offense  is  a  felony 
punishable  with  penal  servitude  to  the  extent  of  life.(p) 

Uttering  spurious  coin,  e.  g.^  foreign  coin,  medals,  pieces 
of  metal,  etc.,  as  current  gold  or  silver  coin,  with  intent  to 
defraud,  is  a  misdemeanor  punishable  with  imprisonment 
to  the  extent  of  one  year.(g) 

H.  Having  counterfeit  com  in  possession, — Having  three 
or  more  counterfeit  gold  or  silver  coins  in  possession, 
knowing  them  to  be  counterfeit,  and  intending  to  utter  or 
put  off  them,  or  any  of  them,  is  a  misdemeanor  punishable 
with  penal  servitude  limited  to  five  years  (r)  If  after  pre- 
vious conviction  for  either  of  the  misdemeanors  mentioned 
in  sections  9  and  10,  or  any  felony  relating  to  the  coin,  the 
crime  is  a  felony,  and  may  be  punished  with  penal  servi- 
tude to  the  extent  of  life.(5)  If  the  coin  is  the  queen's 
-copper  coin,  the  limit  of  the  punishment  is  imprisonment 
for  one  year.(^)  Having  in  possession  without  lawful  ex- 
cuse more  than  five  pieces  of  foreign  counterfeit  coin  ren- 
•ders  the  possessor  liable  to  a  penalty  on  conviction  before 
a  justice. (m) 

I.  Making^  etc.,,  coining  tools. — Knowingly  and  without 
lawful  authority,  etc.,  making  or  mending,  buying  or  sell- 
ing, or  liaving  in  custody  or  possession  any  coiniriir  nistrj- 


(p)  §g  20,  21. 
W  i  12. 

(n)  g  10. 
(?)  2  13. 
(0  §  15- 

(0)  8  ^•^■ 

(Ogll. 
(«)  2  23. 
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ment  or  apparatus  adapted  and  intended  to  make  any  gold 
or  silver  coin  or  foreign  coin,  is  a  felony  punishable  with 
penal  servitude  for  life.(x)  If  the  instruments,  etc.,  are 
denigned  for  coining  the  queen's  copper  coin,  the  limit  of 
the  penal  servitude  is  seven  year8.(y) 

[CongrcRS  is  charged  by  the  constitution  of  the  United 
States  with  the  regulation  of  the  coinage  of  money.  The 
national  government  therefore  provides  for  the  protection 
of  the  coinage. (1)  It  is  therefore  made  felony  by  tlic  laws 
of  the  United  States  to  counterfeit  coin  made  by  the  United 
States,  or  any  gold  or  silver  foreign  coin  made  current  by 
statute,  or  in  use  and  circulation  as  money ;  or  to  deface  or 
impair  any  such  coin  ;  or  to  make  or  utter  without  author- 
ity of  law  any  coin  to  be  used  as  current  money.(2) 

Wherever  coin  is  current  as  money,  the  government  has 
the  right  to  protect  the  people  in  its  use.  (3)  It  is  there- 
fore made  felony  under  the  laws  of  the  several  states  to 
counterfeit  any  gold  or  silver  coin  current  in  the  state,  or 
to  utter  the  same,  or  to  have  the  same  in  possession  with 
intent  to  utter.(4) 

•  Whether  the  coin  alleged  to  be  counterfeited  is  current 
in  the  ntate  or  not,  is  a  question  for  the  jury.(5)  A  coin 
called  a  California  five  dollar  piece,  made  in  a  state  con- 
trary to  the  constitution  of  the  United  States,  can  not  be 
called  a  coin  current  by  usage,  for  usage  can  not  be  set  up 
in  violation  of  law.(G)  "Knowingly  having  possession" 
means  knowingly  having  possession  with  criminal  in- 
tent.(7)     Secreting  within  the  county  and  having  within 


{*)  8  24.  (y)  g  14. 

(1)  United  States  v.  Marigold.  9  How.  560. 

(2)  U.  S.  Kov.  Stat..  g§  5457-5462 

(3)  Sutton  V.  State,  9  Ohio,  133;  Sizemore  v.  State,  3  Head,  26;  State 
V.  McPherson,  9  Iowa,  53. 

(4)  Rov  Stat.,  Ind.  1876,  pp.  440,441;  Rev.  Stat.,  111.  1877,  p.  365; 
Rev.  Stat.,  Mich.  1871.  p.  2102;  Rev.  Stat.,  Iowa,  1873, p.  611.  In  Ohio, 
the  statute  embraces  also  copper  coin,  74  Ohio  L.  204;  and,  in  Ken- 
tucky,  "other  coin,"  Rev.  Stat.,  1877,  p.  330. 

(5)  Fight  V.  Slate,  7  Ohio  (pt.  1),  130. 

(6)  Commonwealth  v.  Bond,  1  Gray,  564. 

(7)  People  V.  White,  34  Cal.  183. 
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cootrol  is  a  po88es6ion.(l)  TTnder  the  statute  against  hav- 
ing in  possession  ten  similar  pieces  of  gold  or  silver  coin,  it 
18  sufficient  if  the  offender  have  in  possession  ten  pieces  of 
either  kind  of  coin,  thoueh  not  all  of  the  same  denomina- 
tion."(2)] 

(1)  State  V.  Washburae,  11  Iowa,  245. 

(2)  Brown  v.  Commonwealtb,  8  Miuul  59. 
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CHAPTER  m. 

OFFENSES  AGAINST  RELIGION. 

On  what  grounds  doea  the  state  arrogate  to  itself  the 
nght  of  punishing  offenses  against  religion  ?  Certainly  not 
as  the  minister  of  God.  The  state  has  observed  that  cer- 
tain acts  or  courses  of  conduct,  which  are  forbidden  by  re- 
ligion, are  also  productive  of  disorder  and  mischief  to  the 
community.  It  has  therefore  provided  for  the  punishment 
of  those  that  ofi*end,  not  in  consequence  of  the  breach  of 
the  law  of  God,  but  as  the  result  of  the  breach  of  the  law 
of  the  country.  That  the  state  does  not  consider  itself 
under  an  obligation  to  enforce  the  law  of  morality,  as  such, 
is  obvious  from  the  fact  that  mere  lying  and  other  acta  of 
immorality  are  not  within  the  pale  of  the  criminal  law. 
This  violation  of  human  law  is  the  true  ground  of  interfer- 
ence, though  in  some  of  the  offenses  we  shall  notice  it  is 
impossible  to  shut  our  eyes  to  the  fact  that  in  early  times 
the  legislators  did  to  some  extent  consider  themselves  au- 
thorized to  punish  mere  irreligion. 

APOSTACY — BLASPHEMY. 

Apostacy,  or  the  total  renunciation  of  Christianity,  was 
for  a  long  period  punished  by  the  ecclesiastical  courts  only, 
at  one  time  the  punishment  they  awarded  being  death. 
Later,  however,  the  civil  power  thought  it  necessary  to  in- 
terfere, **  by  not  admitting  those  miscreants  to  the  privilege 
of  society  who  maintained  such  principles  as  destroyed  all 
moral  obligations."(/)  It  was  provided  that  if  any  one 
educated  in,  or  having  made  profession  of  the  Christian  re- 
ligion, by  writing,  printing,  teaching,  or  advised  speaking, 
maintains  that  there  are  more  Gods  than  one,  or  denies  the 
Christian  religion  to  be  true,  or  the  Holy  Scripture  to  be 

(/)  4  Bl,  44. 
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of  divine  aathority,  for  the  second  offense,  besides  being  incapable 
of  bringing  an  action,  or  being  guardian,  executor,  legatee,  or 
grantee,  must  suffer  imprisonment  for  three  years  without  bail. (9) 
There  shall  be  no  prosecution  for  such  words  spokeo,  unless  informa- 
tion of  such  words  be  given  on  oath  before  a  justice  within  four 
days  after  thej  are  spoken,  and  the  prosecution  be  within  three 
months  after  such  information.  (&)  The  offender  is  to  be  dis- 
charged, if,  within  four  months  after  his  first  conviction,  he  re- 
nounces his  error,  (i) 

Blasphemy  is  also  punishable  at  common  law  by  fine  and  im- 
prisonment. Christianity,  as  it  is  said,  is  a  part  of  the  law  of 
England,  and  a  gross  outrage  against  it  is  to  be  punished  by  the 
atate.  The  offenses  include  not  only  the  blasphemous  libels  by  one 
who  has  been  attached  to  the  Christian  religion  and  has  aposta- 
tized, as  to  which  we  have  seen  particular  provisions  have  been 
made,  but  also  denying,  whether  orally  or  by  writing,  the  being  or 
providence  of  the  Almighty,  contumelious  reproaches  of  our  Lord 
and  Savior  Christ,  profane  scoffing  at  the  Holy  Scriptures,  or  ex- 
posing any  part  thereof  to  contempt  or  ridicule. (^)  The  libel,  to 
be  blasphemous,  must  consist  not  in  an  honest  denial  of  the  truths 
of  tiie  Christian  religion,  but  in  a  willful  intention  to  pervert,  in^ 
suit,  and  mislead  others  by  means  of  licentious  and  contumelious 
abuse  applied  to  sacred  subjects. (Q  But  the  disputes  of  learned 
men  upon  particular  points  of  religion  are  not  punished  as  blas- 
phemy, (m)  It  remains  merely  to  add  that  the  law  is  rarely  put  in 
force,  and  then  only  because  the  libel  is  of  a  most  extravagant 
nature. 

DISTURBINQ   PUBLIC   WORSHIP. 

Any  person  willfully  and  maliciously  or  contemptuously 
disturbing  any  lawful  meeting  of  persons  assembled  fur 
public  worship,  or  molesting  the  person  officiating  or  any 
of  those  assembled,  upon  proof  by  two  or  more  credible 
witnesses  before  a  magistrate,  must  answer  for  such  offense 
at  the   sessions,  and    upon   conviction    is  fined   forty  pounds,  (n) 

{ff)  9  and  10  Wm.  3,  c.  82,  ^  1 ;  in  the  Rev.  Stat.,  c.  36. 

(A)  Ibid.,  i  2.  (i)  Ibid.,  i  8 

{*)  ▼.  1  Buss.  832.  888.  (I)  Reg.  v,  Ramsay.  48  L.  T.  N.  S.  73. 

<m)  For  cases  ▼.  Arch.  814.  (n)  52  Geo.  8,  c.  156,  {  12. 

6 
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BiotooB,  riolent,  or  indecent  behaTior  i«  ako  poninhahle 

on  snmmarj  conviction. (n) 

WITCHCTUFT,  SORCERY,  FTC- 

Punifthmer.t  Ccroneraily  death)  for  these  snppoeed  evil 
practicfrs  h'-iong^d  to  a  state  of  society  different  from  oars. 
It  i^  oulv  alxirit  a  cMJturv  and  a  half,  however,  since  an  act 
wa?»  p.<»<*c<l  to  tliO  cff*'ct  that  prosecutions  for  such  practices 
nhould  oou'-e;  at  the  same  time  making  punisiiable  by  im- 
prison meiit  pCT^ons  pretending  to  use  witchcraft,  tell  f*>r- 
tinie«*,  or  dliicover  stolen  goo<ls  l.y  skill  iu  any  occult  or 
crafty  h^icuceJo)  By  a  later  statute,  persons  using  any 
subtle  craft,  moans,  or  device,  by  palmisrry,  or  otherwise  to 
deceive  her  niajoslyV  subjects,  are  dealt  with  in  their  true 
character,  namely,  as  rogues  and  vagabonds,  and  are  pun- 
ishable by  imprirfonment.f/^) 

Under  this  head  may  be  noticed  the  case  of  religious 
im|)Ostor8,  who  are  punishable  by  fine  and  imprisonment. 

Two  offl^nses  dealt  with  by  the  magistrates  may  be  no- 
ticed here  briefly  : 

Profane  swearing  is  panishable  on  summary  conviction 
by  fine.(y) 

Profanation  of  the  Sabbath  is  an  offense  which  has  been 
b'onght  into  prominence  through  recent  prosecutions. 
The  statute  of  Charles  II.  provides  that  no  person  may  do 
any  work  of  his  ordinary  calling  up-jn  the  Lord's  day, 
works  of  necessity  and  charity  only  excepted,  under  penalty 
of  five  shillingrt.  Nor  may  any  one  expose  to  sale  any 
wares,  on  penalty  of  forfeiting  his  goods;  nor  may  dn^vers, 
etc.,  travel,  under  a  penalty  of  forty  shilliug8.(r)  But  no 
prosecution  f(»r  such  offense  may  be  commenced  without 
the  consent  of  the  chief  officer  of  the  district,  or  of  two 
justices,  or  of  a  stipendiary  magistrate.(5) 

Places  of  amusement,  debate,  etc.,  open  on  Sunday,  ad- 
mission to  which  is  paid  for,  are  to  be  deemed  disorderly 


(«)  V.  23  and  24  Vict.,  c.  32,  g  2.        (o)  9  Geo.  2.  c.  5. 
(p)  6  Geo.  4,  c.  83,  g  4.  (g)  v.  19  Geo.  2,  c.  21. 

(r)  29  Car.  2,  c.  7. 
(«)  84  and  35  Vict.,  c.  J<7.  continuod  by  Hubsequeiit  statutes. 
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honses,  and  as  bqcI)  may  be  suppressed,  and  the  keeper 
fined  or  impri8oned.(^)  The  crown  has,  however,  recently 
been  empowered  to  remit  the  penalties. (u) 

Certain  practices,  which  were  at  one  time  criminally  pun- 
ishable, are  now  no  longer  so.  Heresy^  which  consists  not  s 
in  a  total  denial  of  Christianity,  but  in  an  open  denial  of 
some  of  its  principal  doctrines,  as  held  by  the  church,  has 
been  again  subjected  only  to  ecclesiastical  correction,  pro  aa- 
lute  ani7ruB.{x)  Ofienses  against  the  national  church,  which 
are  either  negative^  that  is,  non-conformity,  or  poaitivCj  by  re- 
viling its  ordinances,  etc.,(2/)  though  nominally  liable  to 
legal  penalties,  are  never  practically  made  the  subjects  of 
proBecution.(2) 

(0  21  Geo.  3,  c.  49;  v.  p.  119. 

(w)  38  and  39  Vict,  c.  80;  v.  Terry  v.  Brighton  Aquarium  Co.,  L.  R 
10.  Q.  B.  306. 
(x)  29  Car.  2,  c.  9;  4  Bl.  49.  (y)  v.  I  Edw.  6,  o.  1 ;  1  Elii.,  o.  2. 

(f)  As  to  Simony,  v.  4  St  Bl.  212. 
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CIIAPTER  IV. 

OFFENSES  AGAINST  PUBLIC  JBBTICBL 

Iv  the  first  place,  we  shall  treat  of  that  claaa  of  offenaei 
ag&iotft  pablic  justice  which  consist  in  avoiding  oneself,  or 
assisting  another  to  avoid,  the  punishments  awarded  by  a 
court  of  justice. 

Escape ;  Breach  of  Prison  ;  Being  at  large  during  a 
term  of  Penal  Servitude;  Beacue;  ObstmctiDg 
Lawful  Arrest. 

B8CAPB. 

The  distinction  between  the  first  two  and  fourth  offenses 
has  been  thus  put:  Where  the  liberation  of  the  party  is 
effected  either  by  himself  or  others,  without  force,  it  is 
more  properly  called  an  escape;  where  it  is  effected  by  the 
part}'  himself,  with  force,  it  is  called  prison  breaking;  where 
it  18  effected  by  others,  with  force,  it  is  commonly  termed 
a  reseue,(a)  We  have  to  consider  the  cases  of  delinquents 
in  three  poaitions — the  prisoner  who  escapes;  the  person 
who  aids  him;  those  in  whose  custody  he  is,  whether  of- 
ficers of  the  law  or  private  individuals. 

If  a  prisoner  escapes  out  of  the  custody  of  the  consta- 
ble, before  he  is  imprisoned,  he  is  punishable  with  fine  and 
imprisonment. 

0ffic<T8  who,  after  an  arrest,  negligently  allow  a  prisoner 
to  escape  are  punishable  with  fine;  if  they  voluntarily  per- 
mit it,  they  are  deemed  guilty  of  the  same  offense,  and  are 
liable  to  the  same  punishment,  as  the  prisoner  who  escapes 
from  their  custody ;  and  this  whetiier  the  latter  has  been 
committed  to  jail,  or  is  only  under  bare  arrest.  But  the 
officer  can  not  be  thus  punished  for  a  felony,  until  after  the 
original  offender  has  been  convicted.  Before  the  convic- 
tion, however,  he  may  be  fined  and  imprisoned  as  for  a 

(a)  V.  1  Russ.  681;   1  Hale.  P.  C.  590. 
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misdemeanor.  The  allowing  the  escape  is  punishable 
criminally  only  if  the  original  impriponnient  were  for  some 
criminal  matter. 

Private  individuals,  having  i>ers()ns  lawfully  in  tlieir  cus- 
tody, who  negligeTitly  allow  an  escape,  are  punishable  by 
fine  or  imprisonment,  or  both;  rf  voluntarily,  they  are  pun- 
ishable as  an  officer  would  be  under  the  same  circnm- 
stances.  Of  course,  at  any  time,  they  may  deliver  the  per- 
son in  charge  over  to  an  officer. 

Aiding  in  the  escape  of  a  prisoner  from  a  prison,  other 
than  a  convict,  military,  or  naval  prison, (6)  or,  with  intent 
so  to  aid,  conveying  to  him  a  mask,  disguise,  instrument, 
or  any  other  thing,  is  a  felony,  punishable  with  imprison- 
ment to  the  extent  of  two  year8.(c)  Aiding  a  prisoner  in 
custody  for  treason  or  felony  to  make  his  escape  from  the 
constable  or  officer  conveying  him  under  a  warrant  to 
prison  is  a  felony  punishable  with  penal  servitude  to  the 
extent  of  seven  years.(c/)  Aiding  a  prisoner  of  vvar  to  es- 
cape is  a  felony  punishable  with  penal  servitude  for  life.(e) 

BREACH   OF   PRISON. 

The  consequences  of  breach  of  prison  vary  according  to 
the  crime  for  which  the  prisoner  is  in  custody.  If  he  is  in 
custody  for  treason  or  felony,  the  breach  is  also  felony,  and 
punishable  by  jienal  servitude  to  the  extent  of  seven  years; 
and,  in  the  case  of  a  man,  also  by  whipping  once,  twice,  or 
thrice.(/)  If  he  is  in  custody  for  any  other  offense,  the 
breach  is  a  misdemeanor,  and  punishable  by  fine  and  im- 
prisonment. There  seems  also  to  be  this  difiterence  be- 
tween the  two  cases — in  the  first,  it  must  be  proved  that 
the  prisoner  escaped ;  in  the  second,  this  is  not  necessary. 

To  constitute  this  ofiTense,  there  must  be  an  actual  break- 
ing, though  it  need  not  be  intentional.  Merely  getting 
over  the  wall  and  the  like  is  an  escape  only.  It  will  be  a 
sufficient  defense  to  prove  that  the  prisoner  has  been  in- 

(b)  As  to  these,  see  the  statutes  quoted  in  Arch.  838-9. 

(c)  28  and  29  Vict,  c.  126.  J  37.         {d)  16  Geo.  2,  c.  31,  J  3. 
(e)  52  Geo.  3,  c.  156. 

(/)  1  Edw.  2,  St.  2,  0.  1,  in  Rev.  St«t.,  23  £dw.  1.    Siai,  ds/rang.  prU 
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dieted  for  tiie  original  ofiensc  and  acquitted;  otherwise,  it 
is  not  material  whether  the  aeou&cd  wns  guilty  of  the  orig- 
inal ofiense  or  not. 

"  Prison  "  here  includes  any  place  where  one  is  lawfully 
imprisoned,  whether  upon  accusation  or  after  conviction ; 
for  example,  in  the  jail  or  constable's  house. 

BEING  AT  LARGE  DURING  TERM  OF  PENAL  SERVITUDE. 

Penal  servitude  was  substituted  for  transportation  in  the 
year  1857  ;(^)  but  the  incidents  of  the  latter  attach  to  the 
former. 

For  a  convict  to  be  at  large,  without  lawful  authority, 
which  it  lies  on  him  to  prove,  before  the  expiration  of  the 
term  of  transportation  or  penal  servitude  to  which  he  was 
sentenced,  is  a  felony  punishable  by  penal  servitude,  even 
to  the  extent  of  life,  and  previous  imprisonment  not  ex- 
ceeding four  years;  or  else  by  imprisonment  not  exceeding 
two  years.  (A) 

RESCUE. 

Rescue  is  the  forcibly  and  knowingly  freeing  another 
from  arrest  or  imprisonment.  If  the  original  oflenderia 
convicted,  the  rescuer  is  guilty  of  the  same  offense  as  such 
original,  whether  it  be  treason,  felony,  or  misdemeanor. 
If  the  rescuer  is  thus  convicted  of  felony,  the  punishment 
is  penal  servitude  to  the  extent  of  seven  years,  or  impris- 
onment from  one  to  three  years  ;(i)  if  of  misdemeanor,  fine 
or  imprisonment,  or  both.  If  the  original  is  not  convicted, 
nevertheless  the  rescuer  may  be  punished  by  fine  and  im- 
prisonment as  for  a  misdemeanor.(J) 

Rescuing  or  attempting  to  rescue  a  person  convicted  of 
murder,  whilst  proceeding  to  execution;  or  rescuing  out 
of  prison  a  person  committed  for  or  convicted  of  murder, 
is  a  felony  punishable  with  penal  servitude  to  extent  of  life, 
or  imprisonment  not  exceeding  three  jears.(A:) 


iff)  20  and  21  Vict.,  c.  3. 

(A)  5  Geo.  4,  c.  84,  §  22;  4  and  6  Wm.  4,  c.  67. 

(0  1  and  2  Geo.  4,  c.  88.  §  1.  (j)  2  Hawk.,  o.  21,  {  8. 

(k)  25  Geo.  2,  c.  37,  g  9;  7  Wm.  4,  and  1  Vict,  c.  91,  {  1. 
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Rescuing  or  attempting  to  rescue  an  offender  sentenced 
to  penal  servitude  from  a  person  charged  with  his  removal, 
18  a  felony  punishable  in  the  same  way  as  if  the  party  hf^d 
been  in  jail.(i) 

Another  offense,  somewhat  of  the  same  character,  cattle 
instead  of  persons  being  rescued  from  the  custody  of  the 
hiw,  is  poundbreach.  To  rescue  cattle  distrained  for  rent  or 
fur  damage  feasant  is  a  misdemeanor  at  common  law,  pun- 
ishable by  fine  and  imprisonment  or  both. 

OBSTRUCTING  LAWFUL   ARREST,   ETC. 

To  prevent  the  execution  of  lawful  process  is  at  all  times 
an  offense,  but  more  especially  so  when  the  object  is  to 
prevent  the  arrest  of  a  criminal.  It  has  been  held  that  th«* 
party  opposing  such  an  arrest  becomes  thereby  particeps 
criminis;  that  is,  an  accessory  in  felony,  otherwise  a  prin- 
cipal.(w)  The  statutes  abolishing  so-called  sanctuaries  or 
privileged  places  make  opposition  in  those  places  a  felony. 

An  assault  upon,  resistance  to,  or  willful  obstruction  of 
a  peace  officer  iu  the  execution  of  his  duty,  or  any  person 
acting  in  his  aid ;  or  an  assault  upon  any  person  with  in- 
tent to  resist  or  prevent  the  lawful  appreliension  or  detainer 
of  himself  or  of  any  other  per-^on  for  any  offense,  is  a  mis- 
demeanor, punishable  with  imprisonment  to  the  extent  of 
two  years.(n)  Wounding,  doing  grievous  bodily  harm  to, 
shooting  at,  or  attempting  to  shoot  at,  any  person  with 
such  intent,  is  punishable  with  penal  servitude  to  the  ex- 
tent of  life.(o) 

Not  only  positively  obstructing  an  oflicer,  but  also  re- 
fusing to  aid  him  in  the  execution  of  his  duty  in  order  to 
preserve  the  peace,  is  a  crime.  The  latter  offense  is  a  mis- 
demeanor at  common  law.(;>) 

PERJURY. 

The  crime  committed  by  one  who,  when  a  lawful  oath  is 


(0  5  lleo.  4,  c.  84.  §  22.  (m)  2  Hawk.,  o,  17.  {  1. 

(»)  24  and  26  Vict.,  c.  100.  §  38.         (o)  Ibid.,  J  18. 
<p)  ▼.  R,  V.  Brown.  C.  A  M.  314. 
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administered  to  him  in  some  proceeding  in  a  court  of  jus- 
lice  of  competent  jurisdiction^  swears  willfuUy^  absolutely,  and 
f/dsely  in  a  matter  material  to  the  issue  or  pciint  iu  ques- 
tion.(j) 

Such  is  the  definition  of  perjury  at  common  law.  The 
qualification  with  which  it  must  be  taken  will  appear  be- 
low.  Certain  other  false  oaths  are  attended  by  the  pun- 
ishments of  perjury,  though  they  are  not  known  by  that 
name.  And  whenever  an  act  of  parliament  requires  hd 
oath  to  be  taken,  but  does  not  make  it  perjury  to  take  a 
false  oath,  though  not  perjury,  the  taking  such  oath  is  a 
misdemeanor  ;(r)  for  example,  the  oath  required  to  be  taken 
before  a  surrogate  in  order  to  obtain  a  marriage  liconse.^^) 

It  may  be  necessary  to  remind  the  reader  that  the  false 
aflBirmation  of  a  Quaker,  Moravian,  Separatist,  or  of  any 
other  person  who  is  by  law  authorized  to  make  an  afiirnia- 
tion  or  declaration  in  lieu  of  an  oath,  is  on  the  same  foot- 
ing, and  visited  with  the  same  consequences,  as  perjury. 

The  nature  of  the  oath  must  first  be  considered :  a  law- 
ful oath  taken  in  a  judicial  proceeding,  administered  within 
the  authority  of  the  tribunal,  etc.,  administering.  As  a 
rule  it  must  be  taken  in  a  court  of  justice^  but  there  are  ap- 
parent exceptions;  for  example,  it  has  been  held  perjury 
for  a  clergyman  to  take  a  false  oath  against  simony  at  the 
time  of  his  institution. (^)  It  is  immaterial  whether  the 
oath  be  taken  in  the  face  of  the  court,  or  out  of  it  by  a  per- 
son authorized  to  examine  matters  depending  in  it,  as  in 
the  case  of  aflSdavits;  or  whether  it  be  taken  in  relation  to 
the  merits  of  the  cause,  or  in  a  collateral  matter,  for  ex- 
ample, on  inquiring  into  the  sufiiciency  of  bail. (a)  The 
oath  must  be  taken  before  a  person  who  has  jurisdic- 
tion of  the  cause,  and  lawful  authority  to  administer  the 
oath.  Thus,  in  the  case  of  a  trial  taking  place  where  the 
court  has  no  jurisdiction,  a  witness  can  not  be  indicted  for 
perjury  thereat.  Nor  if  the  court,  etc.,  has  authority  to  ad- 
minister some  oath,  but  not  that  which  is  the  foundation 

(q)  3  Inst.  164;  v.  R.  v.  Aylett,  1  T.  R  69. 

(r)  Fitz.  St  277.  (*)  R.  v.  Foster,  R.  A  B.  459i 

(0  R  V.  Lewis,  1  Str.  70.  (u)  3  Russ.  3. 
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of  the  charge.  Every  court,  judge,  justice,  officer,  com- 
missioner, arbitrator,  or  other  person  now  or  hereafter  liav- 
ing,  by  law  or  by  consent  of  parties,  authority  to  hear,  re- 
ecive,  and  examine  evideuce,  is  empowered  to  administer  an 
oath  to  all  witnesses  legally  called.(x) 

The  oath  must  be  taken  falsely^  willfully,  and  absolutely; 
•*  falsely  "  refers  to  the  taking  of  the  oath,  not  to  the  trutli 
of  what  is  sworn.  It  is  immaterial  whether  the  fact  which 
is  sworn  to  be  in  itself  true  or  false.  The  question  is :  Did 
the  defendant  believe  what  he  said  to  be  true  ?  If,  not,  he 
is  guilty  of  perjury.  It  is  not  necessary'  that  he  should 
know  that  it  was  untrue ;  for  he  will  be  guilty  if  he  swears 
to  the  truth,  not  knowing  any  thing  about  the  matter;, 
much  more  if  he  swears  to  the  truth,  thinking  what  he 
swears  is  untrue.  In  other  words,  he  is  guilty  if  his  inten- 
tion can  be  proved  to  be  to  deceive.  Thus  he  will  not  be 
innocent,  though  he  swears  that  he  only  believes  such  and 
such  to  be  the  case,  if  he  knows.it  to  be  not  so.  Of  course 
it  will  be  more  difficult  in  such  cases  to  establish  the  guilt 
of  the  defendant.(j/)  As  we  have  just  seen,  the  answer 
must  be  given  intentionally  or  willfully ;  it  must  also  be 
given  with  some  degree  of  deliberation.  Mere  inadvertence 
or  mistake  will  not  support  the  charge,  as,  if  the  witness  is 
bewildered  on  cross-examination.  Of  course  prevarication, 
though  the  actual  words  used  are  true,  will  not  shield  the 
defendant ;  as  when  a  witness  assured  the  court  that  a  mnn 
could  not  live  for  two  hours  longer  if  he  went  on  as  he 
(the  witness)  left  him;  the  fact  being  that  at  the  time  lie 
was  very  well,  but  had  got  a  bottle  of  gin  to  his  mouth. (^) 

The  matter  sworn  to  must  be  material  to  the  cause  de- 
pending in  the  court.  If  the  matter  is  wholly  foreign  to 
the  purpose,  or  altogether  immaterial,  and  neither  any  way 
pertinent  to  the  matter  in  question,  nor  tending  to  aggra- 
vate or  extenuate  the  damages,  nor  likely  to  induce  the 
jury  to  give  a  readier  credit  to  the  substantial  part  of  the 
evidence,  it  can  not  be  perjury. (a)  Thus,  if  on  a  trial  to 
determine  whether  a  person  is  sane  ,or  not  a  witness  intro- 

(x)  14  and  16  Vict.,  c  99,  g  16.        (y)  R.  v.  Pedley,  1  Leach,  327. 
(«)  Loft's  Gilb.  Ev.  6f.2.  (a)  1  Hawk.,  c.  69,  g  8. 
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duces  bis  evidence  by  giving  an  account  of  a  joamej  which 
he  took  to  see  tbe  party,  and  sweurs  falsely  in  relation  to 
some  of  tbe  cirennistances  of  the  journey,  this  would  not 
bo  sufficient  to  support  an  indictment  for  perjury .(6) 

It  is  not  necessary  to  constitute  perjury  that  the  false 
oath  be  believed,  or  that  any  person  be  damaged  by  it ;  for 
the  prosecution  is  grounded,  not  on  the  damage  to  the 
party,  but  on  the  abuse  of  public  justice.  •  A  faL^e  verdict 
is  not  regarded  as  perjury,  because  it  is  said  the  jurors  do 
not  swear  to  depose  the  truth,  but  only  to  judge  of  the  de- 
positions of  others.  80  the  breaking  of  their  oaths  by  in- 
terpreters, officers  in  charge  of  the  jury,  etc.,  does  not 
amount  to  perjury,  inasmuch  as  it  is  an  essential  of  perjury 
that  the  accused  has  been  sworn  to  depose  to  the  truth. 

Upon  an  indictment  for  perjurj',  it  is  sufficient  if  any  one 
of  the  assignments  of  perjury  be  proved.(c») 

Perjury  is  one  of  the  offenses  included  under  the  vexatious 


(b)  It  is  HuggcHtdd  that  there  is  no  solid  ground  for  this  rule  as  to 
materiality;  that  it  originated  in  a  misapprehension.  The  authorities 
on  which  it  is  basod  "apfiear  to  be  cases  in  which  the  witness  misun- 
derstood the  gist  of  the  question,  and  so  was  rather  mistaken  than 
perjured.  If  this  were  so.  the  inference  drawn  from  the  cases  ought 
to  be,  not  that  the  circumstances  must  be  material,  but  that  the  wit- 
ness mu^t  understand  that  the  court  requires  him  to  answer  specifio- 
ally  upon  these  points.  It  is  obviously  iv  very  different  thing  to  give 
an  answer  circumstantially  incorrect  under  a  misapprehension  of  the 
point  of  the  question  asked,  and  willfully  to  swear  falsely  on  some 
circumstance  collateral  to  the  principal  point  at  issue.  It  clearly 
ought  to  be  the  duty  of  the  witness  to  give  true  answers  to  every  ques- 
tion asked  by  the  court.  To  allow  him  to  answer  immaterial  questions 
falsely,  is  to  extend  an  arbitrary  impunity  to  a  certain  number  of  per- 
juries, for  it  can  not  be  supposed  that  any  witness  knows  at  the  time 
of  swearing  whether  the  question  which  he  answers  is  material  or 
not."— Fitz.  St.  279. 

The  groundlessness  of  this  rule  was  adverted  to  by  Erie,  C.  J.,  in  the 
following  terms:  "Whenever  the  question  arises  whether  a  person 
may  not  be  guilty  of  perjury,  who,  with  intent  to  mislead  the  courts 
willfully  swears  falsely  on  a  matter  which,  in  the  opinion  of  the  judge, 
is  of  doubtful  admissibility,  or  immaterial  to  the  inquiry,  it  will  be 
one  well  worthy  of  the  careful  consideration  of  all  the  judges.'* — R.  tb 
Mullany,  34  L.J.  (M.  C.)  111. 

(r)  R.  V,  Rhodes,  2  Lord  Raym.  S86. 
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indictments  act ;  and,  therefore,  no  bill  of  indictment  can 
be  presented  to,  Dr  found  by,  the  grand  jury  unless  one  of 
the  preliminary  steps  indicated  in  the  act  has  been  taken.  (c2) 

Any  jndge(^)  may  direct  the  prosecution  of  a  person  who 
appears  to  have  been  guilty  of  perjury  in  his  evidence 
gfiven  before  him,  and  may  commit  the  accused  to  jail,  un- 
less he  gives  sufficient  security  for  his  appearance  at  the 
aflsize8.(/) 

It  is  a  well-known  rule  that  the  testimony  of  a  single 
witness  is  not  sufficient  to  convict  on  a  charge  of  perjury. 
Two  witnesses  at  least  must  contradict  what  the  accused 
has  sworn ;  or,  at  any  rate,  one  must  so  contradict,  and 
'Other  evidence  must  materially  corroborate  that  contradic- 
tiou.Qji)  But  this  rule  does  not  apply  when  the  perjury  con- 
sists in  the  defendant's  having  contradicted  what  he  swore 
♦on  a  former  occasion;  in  this  case,  the  testimony  of  a  single 
witness  in  support  of  the  defendant's  own  original  state- 
ment will  suffico.(/f)  The  reason  usually  assigned  for  the 
rule  is,  that  if  one  witness  were  allowed  to  suffice  to  prove 
perjury,  it  would  only  bo  oath  against  oath.  IJut  other  con- 
■sidorations,  such  as  the  great  necessity  for  the  protection  of 
witnesses,  also  have  weight.(e) 

Peijury  is  a  misdemeanor.  At  one  time  it  was  punished 
with  death ;  afterward  with  fine  and  imprisonment.  Now 
the  punishment  is  again  more  severe,  namely  penal  servi- 
tude to  the  extent  of  seven  years,  or  imprisonment  to  the 
flame  extent.(A:) 

[Perjury  is  felony  throughout  the  United  States.    It  is 

(d)  V.  p.  288. 

(e)  As  to  who  are  comprised  in  this  term,  see  the  act. 
(/)  14  and  15  Vict,  o.  100.  g  19. 

(g)  V.  R.  V.  Boulter.  21  L.  J.  (M.  C.)  57;  5  Cox,  543. 

(h)  R.  V.  Knill,  5  B.  &  Aid.  929,  n. 

(t)  ▼.  Best,  Ev.  751.  This  rule  seems  to  be  a  second  instance  (y.  p. 
24)  of  the  law's  interference  with  the  province  of  the  jury.  It  should 
always  bo  a  part  of  their  duty  to  estimate  the  credibility  of  witnesses. 

(k)  2  Geo.  2,  c.  25,  g  2.  In  cases  where  another's  life  is  willfully 
^'swom  away"  by  a  peijurer,  it  is  hard  to  see  why  the  latter  should  not 
be  regarded  as  guilty  of  murder.  The  punishment  for  the  crime  if 
by  no  means  excessive. 
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poijury  under  the  United  States  laws  for  a  person  willfully,^ 
etc.,  to  swear  to  "  any  material  matter  which  he  does  not 
believe  to  be  true."    Kev,  Stat.  §  5892.    The  statutes  of 
Micliigan  do  not  define  perjurj',  but  only  prescribe  its  pun- 
ishment.    Itev.  Stat.,  1872,  2105.     In  the  statutes  of  Ken- 
tucky, one  section  prescribes  the  punishment  for  "  peijury/* 
without  defining  it,  and  another  section  prescribes  punish- 
ment for  "  willfully,  knowingly,  etc.,  swearing,  etc.,  that 
which  is  false."    Rev.  Stat.,  1877,  828,  829.    In  Indiana, 
Illinois,  and  Iowa,  it  is  perjury  to  willfully  and  corruptly 
swewr,  or  afiiim  falsely.     2  Eev.  Stat.  Ind.,  1876,  443;  Eev*. 
Stat.  111.,  1877,  383;  Iowa  Code,  1873,  §3986,  p.  618.    In 
Ohio,  the  statute  expressly  requires  that  the  statement  sworn 
to  must  be  false.     74  Ohio  L.  258. 

A  state  court  has  no  jurisdiction  of  an  act  of  perjury 
committed  in  proceedings  under  an  act  of  congre88.(l.)  In 
New  York,  it  was  held  that  perjury  in  a  proceeding  for- 
naturalization  in  a  state  court  is  an  oficnse  against  the  gen- 
eral government,  and  is  punishable  by  proceeding  in  the- 
courts  of  the  United  States,  and  not  in  the  state  court8.(2) 
Perjury  may  be  assigned  in  Ohio  upon  an  oath  and  depo- 
sition, taken  before  a  notary  public  in  Ohio,  in  a  suit  pend- 
ing in  a  court  in  Indiana. (3)  * 

Perjury  can  not  be  committed  in  a  case  of  which  the* 
court  has  not  jurisdiction. (4)     But  the  testimony  of  an  in- 
competent witness  may  be  material,  and  be  the  occasion  of 
perjury.  (5) 

It  is  not  the  law  anywhere  in  the  United  States  that  per- 
jury can  not  be  proved  except  by  two  witnesses.  One  wit- 
ness, and  corroborating  circumstances,  are  sufiGicient  to  con- 
viot.(6)     The  corroborative  evidence  need  not  be  equivalent 

(1)  State  V.  Adams,  4  Blackf.  146;  People  v.  Kelly,  38  Cal.  145;  Ex 
parte  Bridges,  2  Woods,  428. 

(2)  People  V.  Sweetman,  3  Parker  C.  C.  358 ;  contra.  Rump  v.  Com'.- 
monwealth,  SO  Pa.  St.  475;  State  v.  Whittemore,  50  N.  H.  245. 

(3)  Stewart  v.  State,  22  Ohio  St.  477. 

(4)  State  V.  Furlong,  26  Maine,  60 ;  State  v.  White,  8  Pick.  453. 

(5)  Chamberlain  r.  People,  23  N.  Y.  85;  Montgomery  v.  State,  10' 
Ohio.  220. 

(C)  Galloway  v.  State.  29  Ind.  442 ;  State  v.  Molier,  1  Der.  Law,  263 
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^to  the  positive  testimony  of  another  witness ;  it  is  sufficient 
"if  the  evidence  together  is  sufficient  to  satisfy  the  jury  be- 
yond a  reasonable  doubt.(l)     The  fact  that  the  accused  has 
.  made  two  contradictory  affidavits  is  not  sufficient  to  convict 
him  of  perjury  in  either.(2)     But  he  can  be  convicted  upon 
naeie  proof  of  his  confessions  that  his  testimony  was  per- 
jured.(8)     It  is  not  necessary  to  produce  a  living  witness  to 
testify  to  the  falsity  of  the  sworn  statement;  if  the  juiy 
believe  that  the  written  evidence  contained  in  the  defend- 
.ant's  letters,  recognized  by  him  as  aenuine,  proves  he  made 
-tt  false,  corrupt  oath,  he  may  be  convicted.(4)'| 

SUBORNATION   OF   PERJURY. 

The  procuring  another  to  take  such  a  false  oath  as  con- 
stitutes perjury  in  the  principal. (i)  The  offense  does  not 
amount  to  subornation  if  thut  other  does  not  actually  take 
the  false  oath  ;  but  it  is  nevertheless  punishable. 

The  punishment  for  subornation  is  the  same  as  for  per- 
jury itself;  and  the  same  course  has  to  be  taken  under  the 
vexatious  indictments  act.(w) 

BRIBERY. 

The  corrupt  treatment  of  one  intrusted  with  a  public 
•<;harge,  to  influence  him  in  the  discharge  of  his  duty  in  that 
character. 

The  offense,  which  may  be  thus  generally  defined,  com- 
prises acts  differing  considerably  from  each  other.  They 
may  be  divided  into  two  classes : 

1.  Where  some  person  concerned  in  the  administration 
•of  public  justice(r)  is  approached  by  one  bringing  him  a 
reward,  in  order  to  influence  his  conduct  in  his  office. 

(1)  Crasen  v.  State,  10  Ohio  St.  258;  State  v.  Heed,  57  Mo.  252. 

(2)  United  States  v.  Mayer,  Deady  (Circuit  of  Oregon  and  California) 
327. 

(3)  Reginav.  Hook,  Dearsley  k  BeU  C.  C.  606;  8  Cox  C.  C.  5. 

(4)  United  States  v.  Wood,  14  Pet.  430. 
(0  4  Bl.  138. 

(w)  For  a  list  of  statutes  applicable  to  perjury,  etc.,  v.  Arch.  866. 
<(r)  ▼.  ti|/n»,  as  to  ministerial  officers. 
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2.  Where  some  person  having  it  id  his  power  to  procure,, 
or  aid  in  procuring,  for  another  a  pablic  place  or  appoint- 
ment, is  so  approached.(5) 

1.  The  offense  of  offering  to,  or  receiving  by,  an  officer^ 
judicial  or  ministerial(Q,  an  undue  reward  to  influence  his 
behavior  in  his  office,  is  a  misdemeanor  punishable  by  line 
and  imprisonment.  Both  the  giver  and  the  taker  are 
guilty.  And  though  the  reward  be  refused,  the  officer  is 
equally  puniRhable  for  the  attempt.  The  offense  is  not  re- 
stricted to  the  case  of  influencing  the  higher  officers,  such 
as  judges  or  members  of  the  government ;  but  extends  to 
those  in  a  subordinate  position  ;  for  example,  constables,  as 
if  one  bribe  a  constable  to  refrain  from  executing  a  war- 
rant. A  particular  species  of  bribery,  viz.^  corruptly  in- 
fluencing jurymen  will  be  treated  of  hereafter  under  the 

title  "  Embracery."(w) 

2.  For  the  sake  of  convenience  we  may  distinguish  two 

varieties  of  this  offense : — 

i.  When  the  place  or  appointment  is  in  the  gift  of 

some  public  officer, 
ii.  When  it  is  determined  by  public  election. 

i.  This  offense  may  also  be  regarded  as  following  under 
the  first  class,  inasmuch  as  the  presentation  to  the  place 
by  the  public  officer  is  one  of  the  duties  of  his  office.  The 
offense  is  a  mi>demeanor.  Even  the  attempt  to  procure  an 
appointment  by  offering  a  sum  of  money  to  a  cabinet  min- 
ister was  punished  as  a  mi8demeanor.(x) 

By  particular  statutes  it  has  also  been  provided  that  per- 
sons selling  public  offices  shall  lose  all  right  to  the  appoint- 
ment, and  the  buyers  shall  not  only  be  ejected,  but  also  be 
disabled  from  ever  holding  such  office.(y)  Those  buying 
or  selling,  or  receiving  or  paying  money  or  rewards  for  of- 
fices, are  guilty  of  a  misdemeanor.(2:)  So  also  are  persona 
who  do  not  thus  directly  buy  or  sell,  but  who  pay  money 


(«)  V.  1  Hawk.,  c.  67,  §g  1-3. 

{t)  The  text  books,  in  general,  confine  the  offense  of  bribery  to  i 
bribery  of  judicial  officers;  but  this  definition  of  the  offense  seems  toe 
narrow.     Arch.  870 

(«)  V.  p.  82.  {x)  R.  V,  Vaughn.  A  Burr.  2494. 

•     (y)  6  and  6  Edw.  6,  c.  16.  g  2;  49  Geo.  3,  c.  126,  J  1. 

(t)  49  Geo.  3.  c.  126.  g  3. 
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for  soliciting  or  obtaining  offices,  or  any  negotiations  or 
pretended  negotiations  relating  thereto.(a)  Certain  other 
offenses  in  connection  with  the  traffic  in  office8(6)  are  dealt 
with,  and  certain  exceptions  are  made;  for  example,  the 
sale  of  commissions  in  the  army.(c) 

ii.  Offenses  against  suffrage. 

[As  free  and  fair  elections  are  the  basis  upon  which  the 
entire  administration  of  public  affairs  in  this  country  must 
rest,  the  statutes,  both  of  the  national  government  and  of 
the  states,  are  quite  full  in  the  prohibition  of  acts  that  in- 
terfere therewith.  There  is  a  substantial  conformity  in 
these  acts.  The  requisites  of  suffrage  are  defined — which 
include  citizenship,  full  age,  residence  for  a  designated 
length  of  time  (ordinarily  for  a  longer  time  in  the  state, 
and  for  a  shorter  time  in  the  county,  city,  ward,  or  district), 
and,  in  some  states,  the  ownership  of  property,  the  i)ay- 
ment  of  a  tax,  or  the  ability  to  read.  With  few  exceptions, 
the  right  to  vote  is  confined  to  men. 

The  Ohio  statute,(l)  to  take  the  law  of  one  state 
for  example,  prohibits  bribery;  corrnpting  or  intimi- 
dating electors;  voting  without  having  the  requisite; 
qualifications;  voting  more  than  once  at  the  same  election  ; 
voting  without  being  restored  to  citizenship,  after  having 
been  disqualified  by  conviction  of  crime  ;  counseling  or  ail- 
vising  another  to  vote  illegally;  procuring,  aiding,  or  ad- 
vising another  to  come  or  go  into  any  county,  for  the  pur- 
pose of  voting  therein,  knowing  such  person  is  not  quali- 
fied to  vote  in  such  county;  deceiving  an  elector  who  can 
not  read,  thereby  preventing  such  elector  from  voting  for 
such  candidate  as  he  intended;  fraudulently  putting  a  bal- 
lot into  the  ballot-box  whether  before  or  after  the  opening 
of  the  polls;  also  prohibits  a  judge  of  any  election,  after 

(a)  49  Geo.  3.  c.  126,  §  4. 

(b)  As  to  what  offices  are  within  the  statute,  v.  1  Russ.  216 ;  3  Chitty, 
8t  465. 

(e)  It  is  almost  needless  to  remind  the  reader  that  the  force  of  this 
exception  was  taken  away  by  the  royal  warrant  of  July,  1871,  abolish- 
ing purchase,     v.  34  and  35  Vict.,  c.  86. 

(1)  74  Ohio  L.  284-286. 
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the  cotmting  of  votes  commences,  as  required  by  law,  finom 
poBtponing  the  counting,  or  adjourning,  or  removing  the 
ballot-box  from  the  place  of  voting  or  from  the  custody 
and  presence  of  all  the  judges  of  such  election;  firom 
knowingly  permitting  «ny  bnllot  fraudulently  placed  in  the 
box,  if  the  same  can  be  designated,  to  be  counted ;  from 
knowingly  receiving  or  sanctioning  the  reception  of  the 
vote  of  a  person  not  qnaliiicd,  or  the  vote  of  a  person  who 
refuses  to  bo  sworn  or  to  answer  as  required  by  law ;  from 
refusing,  or  sanctioning  the  refupal  of  any  other  judge  of 
the  same  board,  to  administer  any  oath  required  by  the 
election  law ;  or  from  refusing  to  receive  or  sanctioning 
the  rejection  of  a  ballot  from  a  person,  knowing  him  to  be 
qualified ;  also  prohibiting  any  judge  or  clerk  of  election 
from  willfully  neglecting  any  duty  imposed  upon  him  by 
the  election  laws,  or  from  being  guilty  of  any  corrupt  con- 
duct in  the  execution  of  the  same ;  prohibiting  any  person 
from  unlawfully  obtaining,  or  attempting  to  obtain,  pos- 
session of  any  ballot-box,  or  any  ballots  therein  depo>ited, 
before  the  same  are  duly  taken  out  and  enumerated  by  the 
judges  of  election ;  prohibiting  any  person  from  unlaw- 
fully destroying,  or  attempting  to  destroy,  any  ballot-box 
used,  any  vote  deposited,  or  any  poll-book  kept  at  any  elec- 
tion ;  prohibiting  any  person  from  willfully,  and  with 
fraudulent  intent,  writing,  or  causing  to  be  written,  on  any 
poll-book,  tally-sheet,  or  list,  lawfully  kept,  or  any  japer 
purporting  to  be  such,  or  upon  any  election  returns,  or  any 
book  or  paper  containing  the  same,  the  name  of  any  person 
not  entitled  to  vote  or  not  voting,  or  any  fictitious  name, 
with  intent  to  prevent  a  fair  expression  of  the  will  of  the 
people ;  prohibiting  any  person  from  having  in  his  posses- 
sion any  false  or  altered  poll-book,  tally-sheet,  list,  or  re- 
turn, knowing  them  to  be  such,  with  the  same  intent  ns 
above;  and  prohibiting  any  one  from  making  or  using 
marked  ballots,  to  ascertain  how  another  votes,  or  from 
distributing  or  knowingly  voting  any  ballot  not  made  in 
a':cordance  with  the  provisions  of  law. 

Of  the  above  prohibited  acts,  the  following  are  misde- 
meanors:  Bribery;   corrupting  or  intimidating  electors; 
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voting  without  being  a  resident  of  the  state  one  year,  or 
without  being  a  resident  in  the  precinct  twenty  days,  or 
being  knowingly  under  twenty-one  years  of  age,  or  being 
knowingly  not  a  citizen  of  the  United  States,  or  being  dis- 
qualified by  conviction  of  crime  and  not  restored ;  advising 
another  to  vote,  knowing  he  is  disqualified;  the  various 
acts  prohibited  to  a  judge  or  clerk  of  election,  except  the 
act  of  a  judge  knowingly  permitting,  a  fraudulent  vote  to 
be  counted,  and  the  use  of  marked  ballots  or  ballots  printed 
or  written  contrary  to  the  provisions  of  law*  The  other 
prohibited  acts  are  made  felonies. 

Multifarious  as  are  the  acts  made  criminal  by  these  stat- 
utes, prosecutions  do  not  appear  to  be  frequent,  and  re- 
ported adjudications  under  them  are  not  numerous.  It  haa 
been  decided  that  if  the  voter,  at  the  proper  place,  delivers 
his  vote  to  the  proper  oflicer,  and  is  registered  as  having 
voted,  he  has  voted,  though  the  oflBicer  should,  for  safe- 
keeping, retain  possession  of  the  ballot  till  the  polls  close, 
instead  of  depositing  it  in  the  box.(l)  K  the  election  ie 
determined  to  be  void,  there  can  be  no  criminal  liability  for 
having  cast  an  illegal  vote  thereat. (2)  Voting  out  of  his 
ward  is  not  illegal,  under  an  act  simply  prohibiting  voting 
out  of  the  county,  city,  or  town  of  his  residence. (3)  De- 
fendant may  be  properly  convicted  of  voting  more  than 
once  at  the  same  election,  though  one  vote  was  cast  in  an 
election  district  where  he  did  not  re8ide.(4)  Where  a  wo- 
man voted,  supposing  the  amendments  to  the  constitution 
of  the  United  States  gave  her  the  right,  that  mistake  of 
law  was  no  defense  to  the  indictment.  (5)  Ignorance  of  the 
law  does  not  excuse ;  but,  to  convict  a  defendant  of  know* 
ingly  voting,  while  not  being  a  qualified  voter,  it  must  be 
proved  that  he  had  knowledge  of  a  state  of  facts  that  would 
disqualify  him.(6)    A  minor  can  not  be  convicted  of  illegal 

(1)  Steinwehr  v.  State,  5  Sneed,  586. 

(2)  Stote  V.  Williams,  25  Maine,  561. 

3)  Nettlee  v.  State,  49  A1&  35.        (4)  State  v.  Welch,  21  MIdd.  22. 

(5)  United  States  v,  Anthony,  11  Blatch.  200. 

(6)  McGuire  v.  State,  7  Humph.  54. 

6 
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voting,  if  he  voted  under  honest  belief,  induced  by  informa- 
tion from  parents,  relatives,  or  fiiends,  that  he  had  attained 
majority.(l)  The  Supreme  Court  of  California  held  that  a 
person  who  casts  a  second  vote  at  an  election,  while  so  in- 
toxicated that  he  has  no  knowledge  he  has  voted  before, 
has  not  the  guilty  intent  to  constitute  a  crime,  and  can  not 
be  convicted  of  the  felony  of  voting  twice  at  the  same  elec- 
tion.(2)  C.  J.  Shaw,  speaking  for  the  Supreme  Court  of 
Massachusetts,  held  that,  as  domicile  is  often  a  complicated 
question,  evidence  that  the  defendant,  in  good  faith  and 
honest  purpose  to  ascertain  the  right,  makes  a  true  state- 
ment of  the  case  to  a  person  capable  of  giving  correct  ad- 
vice, together  with  evidence  of  the  facts  so  stated,  is  com- 
petent, as  bearing  upon  the  question  whether  the  defendant 
knew  he  had  no  right  to  vote.(3)  On  the  other  hand,  it 
has  been  held  that  it  is  no  defense  against  an  indictment 
for  willfully  voting,  when  not  a  citizen,  that  the  defendant 
took  advice  before  voting.(4) 

An  indictment  for  illegal  voting  must  state  wherein  the 
illegality  consisted.(5)  An  indictment  on  the  ground  of 
not  being  a  qualified  elector  must  state  what  qualification 
the  defendant  lacked.](6) 

EMBRACERT,   ETC. 

Embracery  is  an  attempt  to  influence  a  jury  corruptly  to 
give  a  verdict  in  favor  of  one  side  or  party,  by  promises, 
persuasions,  entreaties,  money,  entertainments,  and  the 
like.  Thus  it  appears  to  be  a  particular  kind  of  bribery. 
A  juryman  himself  may  be  guilty  of  this  offense  by  cor- 
ruptly endeavoring  to  bring  over  his  fellows  to*  his  view. 
The  offense  is  a  misdemeanor,  both  in  the  person  making 
the  offense,  and  also  in  those  of  the  jury  who  consent.  The 
punishment,  both  at  common  law  and  by  statute,  is  fine 
and  imprisonment. (n) 

(1)  Gordon  v.  State,  62  Ala.  308.       (2)  People  v.  HarriB,  29  Cal.  678. 

(3)  Commonwealth  v.  Bradford,  9  Mete.  268. 

(4)  State  V.  Boyett,  10  111.  336 ;  State  v.  Sheeley,  15  Iowa,  404. 

(5)  Gordon  v.  State,  52  Ala.  308.        (6)  Quinn  v.  State,  36  Ind.  485 
(n)  6  Geo.  3,  c.  50,  §  61. 
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There  are  certain  other  acts  interfering  with  the  free  ad- 
ministration of  justice  at  a  trial,  which  are  considered  as 
high  misprisions  and  contempts,  and  are  punishahle  by  fine 
and  imprisonment.     Such  are  the  following : 

Intimidating  the  parties  or  witnesses. 

Endeavoring  to  dissuade  a  witness  from  giving  evidence, 
though  it  be  without  success. 

Advising  a  prisoner  to  stand  mute. 

Assaulting  or  threatening  an  opponent  for  suing  him ;  a 
counsel  or  attorney  for  being  employed  against  him ;  a  j  uror 
for  his  verdict ;  a  jailer  or  other  ministerial  officer  for  what 
he  does  in  the  discharge  of  his  duty. 

For  one  of  the  grand  jury  to  disclose  to  the  prisoner  the 
evidence  against  him. 

There  are  three  offenses,  somewhat  liable  to  confusion, 
which  consist  in  an  unlawful  interference  in  another's  suit, 
or  stirring  up  such  suits  : 

Common  barratry ;  maintenance ;  champerty. 

COMMON  BARRATRT. 

The  offense  oi  frequently  inciting  and  stirring  up  suits 
and  quarrels  between  her  majesty's  subjects,  either  at  law 
or  otherwise.(o)  It  is  insufficient  to  prove  a  single  act,  in- 
asmuch as  it  is  of  the  essence  of  the  offense  that  the  of- 
fender should  be  a  common  barrator.  Of  course  it  is  no 
crime  for  a  man  frequently  to  bring  actions  in  his  own 
right,  though  he  be  unsuccessful,  unless  they  are  purely 
groundless  and  vexatious. 

The  offense  is  a  misdemeanor,  punishable  by  fine  and 
imprisonment.  If  the  offender  is  connected  with  the  legal 
profession,  he  is  disabled  from  practicing  for  the  future. 
If,  having  been  convicted  of  this  offense,  he  afterward 
practices,  the  court  may  inquire  into  the  matter  in  a  sum- 
mary way ;  and  on  the  subsequent  practicing  being  proved, 
the  offender  may  be  sentenced  to  penal  servitude  to  the  ex- 
tent of  seven  years,  (p) 


(o)  4  Bl.  134.  {p)  12  Qeo.  1,  c.  29,  g  4,  made  perpetual 
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Another  often8<3  of  a  like  nature  may  be  noticed,  namely, 
suing  in  the  name  of  a  fictitious  plaintiif.  If  committed  in 
the  superior  courts,  it  is  a  high  contempt,  punishable  at 
their  discretion.  If  in  the  interior  courts,  it  is  punished  by 
imprisonment  for  six  months,  and  treble  damages  to  tha 
person  injured.(3) 

MAINTENANCE. 

The  officious  intermeddling  in  a  suit  that  in  no  way  be- 
longs to  one,  by  maintaiving  or  assisting  either  party  with 
money  or  otherwise,  to  prosecute  or  defend  it.(r)  It  is  a 
misdemeanor  punishable  by  fine  and  impri8onment.(5) 

It  has  been  declared  to  be  maintenance  to  bear  the  whole 
or  part  of  the  expenses  of  the  suit  for  another,  or  to  retain 
a  solicitor  or  counsel  for  him.  But  acts  of  this  kind  are 
justifiable  in  respect  of  an  interest  in  the  thing  in  variance, 
as  that  of  a  revereioner ;  of  kindred  or  affinity ;  of  other 
relations,  e.g.,  landlord  and  tenant,  master  and  servant; 
of  charity,  e.  g.j  to  enable  a  poor  man  to  carry  on  his  suit; 
of  the  profession  of  the  law,  e.  g,y  to  act  as  counsel  or  solic- 
itor. And  it  may  be  said  generally  that  the  courts  would 
be  very  loth  at  the  present  day  to  declare  an  act  of  this  kind 
to  bo  an  ofiensc  criminally  indictable,  unless  some  corrupt 
motive  were  manifestly  present.  This  remark  also  ap- 
plies to  the  next  offense. 

CHAMPERTY.(l) 

Champerty  is  a  species  of  maintenance.    The  distin- 

(7)  8  Eliz.,  c.  2.  (r)  Hawk.,  c.  83.  J  23. 

{s)  This  maintenance  is  sometimes  termed  euralis^  to  distinguish  it 
ft*om  another  species — ruralis,  which  latter  consists  in  assisting  another 
to  his  pretensions  to  lands,  or  holding  them  for  him  by  force  or  sub- 
tility,  or  stirring  up  quarrels  or  suits  in  the  county,  in  relation  to  mat- 
ters wherein  he  is  no  way  concerned.  (Bao.  Abr.)  This  seems  to  ap- 
proach the  crime  of  barratry. 

(1)  The  statutes  of  Ohio,  Indiana,  and  Iowa  do  not  make  mainte- 
nance or  champerty  criminal.  In  Indiana,  common  barratry  is  a  mis- 
demeanor. Rev.  Stat  (1876),  466.  And,  in  Ohio,  it  is  a  misdemeanor 
for  any  judge,  justice  of  the  peace,  clerk  of  any  court,  sheriff,  coroner, 
constable,  or  attorney  to  stir  up  suit  or  controversy  between  two  01 
more  persons,  with  intent  to  it\jure  any  such  person.    74  Ohio  L.  261. 
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gaibhing  feature  is,  that  the  hargain  is  made  with  the 
plaiutift'  or  defendant  campum  partirej  that  is,  in  the  event 
of  success  to  divide  the  land  or  other  suhject-matter  of  the 
suit  with  the  champertor  in  consideration  of  his  carrying 
on  the  party's  suit  at  his  own  expense.  Thus  it  has  been 
held  punishable  as  champerty  to  communicate  such  in- 
formation as  will  enable  a  party  to  recover  a  sum  of  money 
ly  action,  and  to  exert  influence  in  procuring  evidence  to 
substantiate  the  claim,  upon  condition  of  receiving  a  por- 
tion of  the  sum  recovered.  (^) 

COlfPOUNDING   OFFENSES. 

A  private  individual  is  not  obliged  to  set  the  law  in 
motion  for  the  prosecution  of  a  criminal,  though,  as  we 
shall  see,  he  is  punishable  for  the  concealment  of  treason 
or  felony.(u)  Thus,  merely  to  forbear  to  prosecute  is  no 
ofi'ense ;  there  is  wanting  something  else  to  constitute  a 
crime,  and  this  essential  is  the  taking  some  reward  or  ad- 
vantage. 

Under  this  title  we  shall  treat  of  compounding  (a)  fel- 
onies; (b)  misdemeanors;  (c)  informations  on  penal  stat- 
utes ;  noticing  also  the  offense  of  taking  rewards  for  help- 
ing to  recover  stolen  goods. 

(a.)  Compounding  felony^  or  forbearing  to  prosecute  a 
felon  on  account  of  some  reward  received,  is  a  misde- 
meanor, punishable  by  fine  and  imprisonment. (v)  Of  course 
the  reward  need  not  be  of  a  monetary  nature,  but  may  be 
any  advantage  proceeding  from  or  on  behalf  of  the  felon, 
and  accruing  to  the  person  who  forbears.  The  most  com- 
mon form  of  this  crime  is  what  was  anciently  known  as 
theft-bote^  that  is,  the  forbearing  to  prosecute  a  thief,  on 
consideration  of  receiving  one's  stolen  goods  back  again, 
or  other  advantage.  But  the  mere  taking  back  stolen 
goods,  without  showing  any  favor  to  the  thief,  is  no  crime. 

(0  Stanley  v.  Jones,  7  Bing.  369.        (u)  v.  p.  87. 

(v)  It  must  be  confessed  that  the  English  system,  by  leaving  prose- 
cations  to  so  great  an  extent  in  private  hands,  does  its  best  to  encour 
Age  this  class  of  offense. 
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After  the  compounding,  the  compounder  having  prosecuted 
the  felon  to  conviction,  the  judge  directs  an  acquittal  for 
the  compounding,  (w?) 

To  corruptly  take  any  reward  for  helping  a  person  to 
property  stolen  or  obtained,  etc.,  by  any  felony  or  misde- 
meanor (unless  all  due  diligence  to  bring  the  offenrJer  to 
trial  has  been  used),  is  a  felony  punishable  by  penal  servi- 
tude to  the  extent  of  seven  years.(a:)  An  advertisement 
oftering  a  reward  for  the  return  of  stolen  or  lost  property, 
using  words  purporting  that  no  questions  will  be  asked,  or 
seizure  or  inquiry  made  after  the  person  producing  the 
property,  or  that  return  will  be  made  to  any  pawnbroker 
or  other  person  who  has  bought  or  made  advances  on  such 
property,  renders  the  advertiser,  printer,  and  publisher 
liable  to  forfeit  £50  each.(?/)  But  an  action  can  not  be 
brought  to  recover  the  forfeiture  from  the  printer  or  pub- 
lisher except  within  six  months  after  the  forfeiture  is  in- 
curred ;  nor  at  all  without  the  consent  of  the  attorney  01 
solicitor  general.(2) 

(b.)  Compounding  misdemeanors  seems  strictly  to  be  ille- 
gal, as  impeding  the  course  of  public  justice.  But  aftej 
conviction^  the  court  not  uncommonly  allows  a  course  to  be 
adopted  which  comes  to  the  same  thing.  K  the  misde- 
meanor principally  and  more  immediately  affects  an  indi- 
vidual (such  as  one  for  which  he  might  sue  and  recover  in 
a  civil  action),  as  a  battery,  imprisonment,  or  the  like,  the 
court  sometimes  permits  the  defendant  to  speak  with  the 
prosecutor^  before  any  judgment  is  pronounced;  and  if  the 
prosecutor  declares  himself  satisfied,  inflict  but  a  trivial 
punishment.(a)  But  this  will  not  be  allowed  if  the  offense 
is  of  a  more  public  nature. (6) 

(c.)  Compounding  informations  upon  penal  statutes, — ^In 

(w)  R.  V.  Stone.  4  C.  &  P.  379.         (x)  24  and  25  Vict.,  0.  96,  g  101. 
(y)  Ibid..  §  102.  (z)  33  and  34  Vict.,  c.  65,  g  3. 

(a)  This  course  is  pursued  to  reimburse  the  prosecutor  for  his  ex 
penses,  and  make  him  some  private  amends  without  the  trouble  and 
circuity  of  a  civil  action.     But  it  surely  is  a  dangerous  practice.    4  BL 

S63. 

(b)  V.  Keir  v.  Leeman,  6  Q.  B.  308  ;  9  Q.  B.  371. 
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order  to  promote  the  discovery  and  punishment  of  crimj, 
many  statutes  imposing  a  penalty  on  the  offender  award 
the  penalty,  either  in  part  or  in  whole,  to  any  person 
who  prosecutes,  hence  termed  a  common  informer.  It  is 
clearly  a  gross  abuse  of  this  arrangement,  not  only  tending 
to  the  escape  of  the  offenders,  but  also  encourage  malicious 
threats  of  proceedings,  for  a  person  to  take  a  reward  on 
condition  that  he  do  not  act  as  an  informer.  Accordingly  it 
has  been  enacted  that  if  any  person  informing,  under  pre- 
tense of  any  penal  law,  makes  any  composition  without 
leave  of  the  court,  or  takes  any  money  or  promise  from  the 
defendant  to  excuse  him,  he  forfeits  £10,  and  is  liable  to 
such  imprisonment  and  further  fine  as  the  court  shall 
award,  and  is  forever  disabled  from  suing  on  any  popular 
or  penal  statu te.(c)  A  person  may  be  thus  convicted 
of  taking  a  reward  for  forbearing  to  prosecute,  although 
no  offense  liable,  to  a  penalty  has  been  committed  by  the 
person  from  whom  the  money  is  taken. (c/) 

MISPRISION   OF   FELONY. 

Misprision  of  felony  is  the  concealment  of  some  felony 
(other  than  treason  (e))  committed  by  another.  There  must 
be  knowledge  of  the  offense  merely,  without  any  assent ; 
for  if  a  man  assent,  he  will  either  be  a  principal  or  an  acces- 
sory. Thus,  one  will  be  guilty  of  misprision  who  sees  a 
felony  committed  and  takes  no  steps  to  secure  the  appre- 
hension of  the  offender.  The  offense  is  a  misdemeanor, 
punishable  by  fine  and  imprisonment. 

EXTORTION   AND   OTHER  MISCONDUCT   OF   PUBLIC   OFFICERS. 

Every  malfeasance,  or  culpable  non-feasance  of  an  ofiScer 
of  justice,  with  relation  to  his  office,  is  a  misdemeanor  pun- 
ishable by  fine  or  imprisonment,  or  both.  Forfeiture  of  his 
office,  if  a  profitable  one,  will  also  generally  ensue.  Un- 
der the  term  "  oficQrs  of  justice  "  are  included  not  only  the 
higher  ofiSicers,  as  judges,  sheriffs,  but  also  those  of  a  lower 
rank,  as  constables,  overseers,  etc. 

(<?)  18  Eliz.,  c.  5 ;  56  Geo.  3,  c.  138,  g  2. 

{d)  R.  V.  Best,  9  C.  <fc  P.  368.  («)  Misprision  of  treason,  v.  p.  54. 
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As  to  malfeasance:{i)  In  cases  of  oppression  and  par* 
tiality  the  officers  are  clearly  punishable;  and  not  onl; 
when  they  act  from  corrupt  motives,  bnt  even  when  thia 
element  is  wanting,  if  the  act  is  clearly  illegaI,(A;)  for  exam- 
ple, for  a  magistrate  to  commit  in  a  case  in  which  he  has 
no  jurisdiction.  The  proceedings  will  generally  be  by  im- 
peachment, or  information  in  the  queen's  bench,  accord- 
ing to  the  rank  of  the  offender;  but  an  indictment  will 
also  lie. 

Extortion,  in  the  more  strict  sense  of  the  word,  consists 
in  an  officer's  unlawfully  taking,  by  color  of  his  office,  from 
any  man,  any  money  or  thing  of  value  that  is  not  due  to 
him,  or  more  than  is  due,  or  before  it  is  due.(Q  But  it  is 
not  criminal  to  take  a  reward,  voluntarily  given,  and  which 
has  been  usual  in  the  case,  for  the  more  diligent  or  more 
expeditious  performance  of  his  duty. 

As  to  non-feasance:  An  officer  is  equally  liable  for  neglect 
of  his  duty  as  for  active  misconduct.  Thus,  an  overseer  is 
indictable  for  not  providing  for  the  poor.(w?)  A  refusal  by 
any  pereon  to  serve  an  office  to  which  he  has  been  duly  ap- 
pointed, and  from  which  he  has  no  ground  of  exemption, 
is  an  indictable  offense. 

CONTEMPT   OF   COURT. 

A  contempt  of  court  is  a  disobedience  to  the  rules,  or- 
ders, process,  or  dignity  of  a  court  which  has  power  to 
punish  such  offenses.  It  is  only  courts  of  record  that  have 
power  to  fine  and  imprison  for  contempt  of  their  author- 
ity.(n)  The  offense  is  by  no  means  confined  to  what  is 
popularly  known  as  **  contempt  of  court;"  it  includes  a 

(t)  Bribery,  v.  p.  77.  (k)  R.  v.  Sainsbury,  4  T.  R.  4dl. 

(Q  4  BL  141.  (m)  v.  also  11  Geo.  1,  c.  4. 

(n)  Court«  of  record  are  those  whose  judicial  acts  and  proceedingi 
are  enrolled  in  parchment  for  a  perpetual  memorial  and  testimony; 
which  rolls  are  called  the  records  of  the  court,  and  their  truth  can  not 
be  questioned.  This  power  to  fine  and  imprison  is  one  of  their  chief 
distinguishing  marks ;  and  the  very  erection  of  a  new  jurisdiction 
with  power  of  fine  and  imprisonment,  makes  it  instantly  a  court  of 
record,    v.  3  St.  Bl  269. 
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variety  of  acts,  some  of  which  appear  to  have  only  a  re- 
mote connection  with  the  courts. 

Contempts  may  be  divided  into  two  classes  : 

1.  Diredy  "  which  openly  insults  or  resists  the  powers 
of  the  court,  or  the  persons  of  the  judges-  who  preside 
there." 

2.  Consequentialy  "which  (without  such  gross  insolence 
or  direct  opposition)  plainly  tend  to  create  an  universal 
disregard  of  their  authority." 

They  may  be  also  thus  classified : 

1.  Those  committed  in  the  court  itself;  for  example,  by 
persistently  applauding  during  a  trial,  or  any  other  willful 
disturbance. 

2.  Those  committed  out  of  court ;  for  example,  by  tam- 
pering with  witnesses,  jurors,  etc. 

The  following  are  the  chief  instances  :(o) 

(a.)  By  inferior  judges  and  magistrates — ^by  acting  un- 
justly, oppressively,  or  irregularly  in  their  administration ; 
or  by  disobeying  writs  issued  out  of  the  superior  courts ; 
by  proceeding  in  a  cause  after  it  has  been  put  a  stop  to  or 
removed  by  writ  of  prohibition,  certiorari^  error,  super- 
sedeaSy  and  the  like.  These  are  regarded  as  contempts  of 
the  superior  courts  (and  especially  the  queen's  bench  divis- 
ion), which  have  a  general  superintendence  over  all  inferior 
jurisdictions. 

(b.)  By  sheriffs,  bailiffs,  jailers,  and  other  officers  of  the 
court — ^by  abusing  the  process  of  the  law,  or  deceiving  the 
parties  by  any  acts  of  oppression,  extortion,  collusive  be- 
havior, or  culpable  neglect  of  duty. 

(c.)  By  solicitors,  who  are  also  officers  of  the  court — ^by 
gross  instances  of  fraud  and  corruption,  injustice  to  clients, 
or  other  dishonest  practices,  (p) 

(d.)  By  jurymen — in  collateral  matters  relating  to  the 
discharge  of  their  office,  as  by  making  default  when  sum- 
moned ;  refusing  to  be  sworn  or  to  give  any  verdict ;  eating 
or  drinking  without  the  leave  of  the  court,  especially  at  the 

(o)  2  Hawk.,  c.  22. 

(p)  As  to  a  barrister,  v.  £z  parte  Pater,  5  B.  &  S.  299. 


90  otraisBs  AOAnfST  public  justice. 

cost  of  either  party ;  and  other  misbehavior  of  a  similar 
kind ;  but  not  in  the  mere  exercise  of  their  judicial  capaci- 
ties, as  by  giving  a  false  or  erroneous  verdict. 

(e.)  By  witnesses — ^by  making  default  when  summoned ; 
refusing  to  be  sworn  or  examined,  or  prevaricating  in  their 
evidence  when  sworn. 

(f.)  By  the  parties  to  any  suit  or  proceeding  before  the 
court,  who  by  force  of  fraud  willftilly  prevent  or  obstruct 
the  course  of  justice;  also  by  disobedience  to  any  rule  or 
order,  made  in  the  progress  of  a  cause ;  by  non-payment  of 
costs,  or  by  non-observance  of  awards  which  have  been 
made  rules  of  court. 

(g.)  By  a7iy  persons — including  a  great  variety  of  acts 
which  imply  disrespect  to  the  court's  authority.  Any  riot- 
ous, noisy,  or  indecent  conduct  in  court,  calculated  to  inter- 
rupt the  proceedings,  or  to  bring  discredit  upon  the  court. 

Of  another  class  are  those  committed  by  the  offender  not 
present  in  court;  for  example,  by  disobeying  or  treating 
with  disrespect  the  queen's  writ,  or  the  rules  or  the  process 
of  the  court ;  by  perverting  such  writ  or  process  to  the 
purposes  of  private  malice,  extortion,  or  injustice;  by 
speaking  or  writing  coDtemptuously  of  the  court  or  judges, 
acting  in  their  judicial  capacity;  by  printing  false  accounts 
of  causes  then  depending  in  judgment ;  and  by  any  thing, 
in  short,  that  demonstrates  a  gross  want  of  that  regard  and 
respect,  which,  when  once  courts  of  justice  are  deprived  of, 
their  authority  is  entirely  lost  among  the  people.(y) 

The  proceedings  on  a  contempt  of  court  are  of  two  kinds : 

1.  If  the  contempt  is  committed  in  the  face  of  the  court, 
the  offender  may  be  instantly  apprehended  and  imprisoned, 
at  the  discretion  of  the  judgos,  without  any  further  proof 
or  examination. 

2.  In  the  case  of  contempts  committed  out  of  court,  if 
the  judges  see  sufficient  ground  to  suspect  that  a  contempt 
has  been  committed,  they  either  make  a  rule  on  the  sus- 
pected party  to  show  cause  why  an  attachment  should  not 

(q)  As  to  contempt  in  general,  see  Miller  v.  Knox,  4  Bing.  (N.  C.} 
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issue  against  him;  or,  in  very  flagrant  cases,  the  attach- 
ment issues  in  the  first  instance. 


[Power  to  punish  contempts  is  inherent  in  courts  of  record. 
Hence,  where  a  statute  enumerates  certain  acts  as  punishable  con- 
tempts, without  expressly  limiting  the  jurisdiction  to  such  acts,  the 
jurisdiction  extends  to  others  not  enumerated.  In  re  Moore  et  al.,  63 
N.  C.  397;  State  v.  Morrill,  16  Ark.  384.  Semble,  contra:  Dunham  v. 
State,  6  Iowa,  245.  In  Ohio,  the  jurisdiction  was  expressly  restricted  to 
cases  named  in  the  statute.  1  S.  &  C.  258.  As  it  is  in  the  federal 
courts.  Rev.  Stats.  §  725.  A  publication,  pending  a  suit,  reflecting 
upon  the  court,  is  a  punishable  contempt.  Hollingsworth  v.  Duane, 
Wall.  C.  C.  77;  Brunson's  case,  12  Johns.  460;  Respublica  v.  Passmore, 
3  Yeates,  438 ;  In  re  Moore  et  al.,  63  N.  C.  397 ;  State  v.  Morrill,  16  Ark. 
384;  People  v.  Wilson,  64  111.  195.  Contra  :  Ex  parte  Hickey,  12  Miss. 
(4  Smed.  &  M.),  751 ;  Dunham  v.  State,  6  Iowa,  245.  Jurisdiction  oyer 
such  contempts,  in  Kentucky,  is  taken  away  by  statute.  Rev.  Stat. 
(1877).  357. 

Proceedings  upon  a  contempt  are  criminal  proceedings,  though  be- 
gun in  a  civil  suit.  United  States  v.  Wayne,  Wall.  C.  C.  134 ;  People  v. 
Craft,  7  Paige,  325 ;  Whittem  v.  State.  36  Ind.  196.  The  judgment  is  not 
reviewable,  unless  such  review  is  provided  by  statute.  In  re  Cooper, 
32  Vt.  429;  Commonwealth  v.  Newton,  1  Grant  (Penn.)  Cas.  453.  At 
least  for  contempt  committed  in  open  court.  State  v.  Woodfin,  5  Ired. 
Law,  199;  Easton  v.  State.  39  Ala.  551 ;  Grove  v.  State,  24  Tex.  12; 
Casey  v.  State,  25  Tex.  380.  Appellate  court  will  not  retry  the  ques- 
tion of  contempt,  but  will  correct  the  sentence,  if  that  be  illegal. 
Bickley  v.  Commonwealth,  1  J.  J.  Marsh.  575;  Turner  v.  Common- 
wealth, 2  Mete.  (Ky.),  619.  No  appeal,  unless  allowed  by  statute. 
Hunter  v.  State,  6  Ind.  423.  But  the  right  of  appeal,  in  such  cases,  is 
given  by  the  provision  giving  the  right  of  appeal  in  all  criminal  cases. 
Whittem  v.  State,  36  Ind.  196.  Can  be  reviewed  in  Michigan  by  writ 
of  error.  Rev.  Stat.  (1871),  1969;  see  People  v.  Simonson,  9  Mich.  492; 
Romeyn  v.  Caplis,  17  Mich.  449.  Is  reviewable  on  petition  in  error,  in 
Ohio.  Lowe  v.  State,  9  Ohio  St.  337.  In  Ohio,  a  written  charge  of  the 
matter  alleged  to  be  a  contempt  must  be  filed  before  adjudication  and 
hearing  allowed  on  it,  even  in  case  of  contempt  committed  in  open 
court,  in  presence  and  hearing  of  the  court.  Lowe  v.  State,  9  Ohio  St. 
337.  In  Kentucky,  punishment  for  contempt  shall  not  exceed  a  iine 
of  thirty  dollars,  or  imprisonment  for  thirty  hours,  unless  the  fact  of 
contempt  be  first  ascertained  by  verdict  of  a  jury.  Rev.  Stat 
(1877),  356, 

For  full  consideration  of  procedure  in  cases  of  contempt,  see  Cart- 
wright's  case,  114  Mass.  230,  and  Spinning  et  al.  v.  Ohio  Trust  Co.,  2 
Disney  (Sup.  Ct.  Cin.),  354.] 
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CHAPTER  V. 

OFFENSES  AGAINST  THE  PUBLIC  PEACE. 

Many  of  the  crimes  mentioned  in  other  chapters  involve  a  breach 
of  the  peace.  But  the  offenses  now  to  be  dealt  with  are  those  in 
which  the  breach  of  the  peace  is  the  prominent  feature.  In  some — 
for  example,  in  libel — at  first  sight  the  injury  done  to  the  individual 
appears  to  be  the  principal  point;  but  a  consideration  of  the  way  in 
which  the  law  deals  with  the  offense  shows  that  it  is  otherwise. 
Thus,  proof  of  the  truth  of  a  libel  will  not  amount  to  a  defense, 
unless  it  was  for  the  public  benefit  that  the  matter  should  be  pub- 
lished. 

RIOTS,  (r) 

There  are  two  minor  offenses,  which,  as  steps  to  the  graver  crime 
of  riot,  must  first  be  noticed. 

An  unlawful  assembly  is  any  meeting  of  three  or  more  persons 
under  such  circumstances  of  alarm,  either  from  the  large  numbers, 
the  mode  or  time  of  the  assembly,  etc.,  as  in  the  opinion  of  firm 
and  rational  men  are  likely  to  endangei  the  peace ;  there  being  no 
aggressive  act  actually  done. (8)  All  parties  joining  in  and  coun- 
tenancing the  proceedings  are  criminally  liable.  It  is  generally 
considered  that  the  intention  must  be  to  do  something  which,  if 
actually  executed,  would  amount  to  a  riot.(Q  But  a  lawful  assem- 
bly is  not  rendered  unlawful  by  reason  of  the  knowledge  of  those 
taking  part  in  it  that  opposition  will  be  raised  to  it,  which  opposi- 
tion will  in  all  probability  give  rise  to  a  breach  of  the  peace  by 
those  creating  it.  (u) 

A  rout  is  said  to  be  the  disturbance  of  the  peace  caused  by  those 
who,  after  assembling  together  to  do  a  thing  which,  if  executed, 
would  amount  to  a  riot. 

(r)  For  riotous  deBtruction  of  churches  and  other  huildings,  v.  p.  266. 

(»)  R.  V.  Vincent,  9  C.  &  V.  91. 

(i)  For  unlawful  assemblies  of  another  nature,  v.  p.  68. 

(u)  Beatty  v.  Gillbanks,  61  L.  J.  (M.  C.)  117;  9  Q.  B.  D.  808. 
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A  riot  is  a  tumultuous  disturbance  of  the  peace  by  three 
or  more  persons  ,assembliDg  together  of  their  own  authoritt/y 
^th  an  intent  mutually  to  assist  one  another  against  any 
who  oppose  them  in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterward  actually  executing  the  same, 
in  a  turbulent  manner,  to  the  terror  of  the  people,  and 
this  whether  the  act  intended  be  of  itself  lawful  or  un- 
lawful.{u) 

An  example  will  more  clearly  show  the  difierenco  be- 
tween these  three  crimes.  A  hundred  men,  armed  with 
sticks,  meet  together  at  night  to  consult  about  the  destruc- 
tion of  a  fence  which  their  landlord  has  erected:  this  is  an 
unlawful  assembly.  They  march  out  together,  from  the 
place  of  meeting,  in  the  direction  of  the  fence:  this 
amounts  to  a  rout.  They  arrive  at  the  fence,  and,  amid 
great  confusion,  violently  pull  it  down :  this  is  a  riot. 

To  constitute  a  riot,  the  object  need  not  be  imlawful,  if 
the  acts  are  done  in  a  manner  calculated  to  inspire  terror. 
But  there  must  be  an  unlawful  assembling ;  therefore  a  dis- 
turbance arising  among  people  already  met  together  will 
be  a  mere  affray ;  unless,  indeed,  there  be  a  deliberate 
forming  into  parties.  The  object  must  be  of  a  local  or  pri- 
vate nature;  otherwise,  as  if  to  redress  a  public  griev- 
ance, it  amounts  to  treason. (x) 

The  gist  of  the  offense  is  the  unlawful  manner  of  proceed- 
ing^ that  is,  with  circumstances  of  force  or  violence.  There- 
fore assembling  for  the  purpose  of  an  unlawful  object, 
and  actually  executing  it,  is  not  a  riot,  if  it  is  done  peace- 
ably, (y) 

These  three  offenses  are  misdemeanors,  punishable  by 
fine  or  imprisonment,  or  both. 

Fur  the  case  or  riots  which  assume  a  more  formidable 
aspect  further  prr.vision  is  made  by  statute.(^)  If  twelve 
or  more  persons  are  unlawfully  assembled  to  the  disturb- 
ance of  the  peace,  and  being  required  by  proclamation,(a) 
by  a  justice  of  the  peace,  sheriff,  or  under-sheriff,  mayor, 

(u)  1  Hawk.,  c.  65,  5  1.  (x)  v.  p.  49. 

(y)  ▼.  1  Hawk.,  c.  65.  (z)  Riot  act,  1  Geo.  1,  st  2,  c.  5. 

(a)  "  Reading  the  riot  act" 
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or  other  head  officer  of  a  town,  to  disperse,  they  then  con- 
tinue together  for  an  hour  after,  they  are  guilty  of  felony, 
and  liable  to  penal  servitude  to  the  extent  of  life,  or 
imprisonment  not  exceeding  three  years.(6)  It  is  a  felony, 
attended  by  the  same  punishment,  to  oppose  the  reading 
of  the  proclamation ;  and  this  opposition  will  not  excuse 
those  who  know  that  the  proclamation  would  have  been 
read,  had  it  not  been  for  this  hindrance.(c)  Prosecutions, 
under  this  act,  must  be  commenced  within  twelve  months 
after  the  commission  of  the  offense.(eQ 

A  coui*8e  of  proceeding  founded  on  an  old  statute,(6)  still 
unrepealed,  is  provided  for  offenses  of  this  character.  Any 
two  justices,  together  with  the  sheriff  or  under-sheriff  of 
the  county,  may  come  with  the  posse  comitatus  (i.  «.,  a  force 
consisting  of  all  able-bodied  men  except  clergymen)  and 
suppress  a  riot,  rout,  or  unlawful  assembly ;  may  arrest  the 
rioters;  and  make  a  record  of  the  circumstances  on  the 
spot,  which  will  be  sufficient  evidence  of  the  conviction  of 
the  offenders.  Any  battery,  wounding,  or  killing  that  may 
happen  in  suppressing  the  riot  is  justifiable. 

AFFRAY. 

A  fighting  between  two  or  more  persons  in  some  piMie 
place,  to  the  terror  of  her  majesty's  subjects ;  for  example, 
a  prize  fight.  If  it  takes  place  in  private,  it  will  be  an  as- 
sault. It  differs  from  a  riot,  inasmuch  as  there  must  be 
three  persons  to  constitute  the  latter,  and  also  in  not  being 
premeditated. 

Mere  quarrelsome  or  threatening  words  do  not  amount 
to  an  affray;  though,  of  course,  according  to  fij*8t  princi- 
ple8,(/)  a  person  may  be  guilty  of  an  afeay,  though  he 

(b)  1  Geo.  1,  0t.  2,  c.  5,  §  1.  The  form  of  proclamation  is  prescribed 
by  the  statute :  *'  Our  sovereign  lord,  the  king,  charge th  and  com- 
mandeth  all  persons  being  assembled,  immediately  to  disperse  them- 
selves, and  peaceably  to  depart  to  their  habitations,  or  to  their  lawful 
business,  upon  the  pains  contained  in  the  act  made  in  the  first  year  of 
King  George,  for  preventing  tumults  and  riotous  assemblies.  God 
save  the  king." 

(c)  Ibid.,  §  5.  (d)  Ibid.,  8  8. 
(e)  13  Hen.  4,  c.  7.  (/)  v.  p.  36. 


OFFENSES  AGAINST  THE  PUBLIC  PEACE.         95 

aaes  no  actual  force  himself;  for  example,  by  .«\^iAi\ng  at  a 
prize  tight.  The  offense  may  be  aggravated  in  several 
ways ;  for  example,  on  account  of  its  dangerous  tendency, 
e.  g,y  a  duel;  on  account  of  the  position  of  the  pnrson 
against  vT^hom  it  is  committed,  e.  jr.,  an  arresting  officer ;  on 
account  of  the  place  where  it.  happens,  e.  ^.,  in  a  churcli  cr 
churchyard.  In  the  last  case,  even  quarrelsome  words  are 
punishable. 

An  affray  may  be  suppressed  and  the  parties  separated 
by  a  private  person  who  is  present ;  and,  of  course,  a  peace 
officer  is  bound  to  interfere.  The  offense  is  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both. 

CHALLBNQB   TO  FIGHT. 

To  challenge  to  fight,  either  by  word  or  letter,  or  (b)  to 
be  the  bearer  of  such  challenge,  or  (c)  to  provoke  another 
to  send  a  challenge,  is  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both.  It  is  not  necessary  that  actual 
fighting  should  follow.  Provocation,  however  great,  is  no 
justification,(5')  though  it  may  mitigate  the  sentence  of  the 
court*. 

SENDIKO  THREATENING  LETTERS. 

It  is  very  obvious  that  the  receipt  of  a  threatening  letter 
is  not  unlikely  to  lead  to  a  breach  of  the  peace  on  the  part 
of  the  receiver.  Therefore,  to  prevent  such  breach,  and  at 
the  same  time  to  punish  what  is  an  offense  against  the  se- 
curity of  the  subject,  it  has  been  provided  that  if  any  per- 
son, knowing  the  contents,  sends  or  delivers  any  letter  or 
writing,  threatening  to  burn  or  destroy  any  house,  barn,  or 
other  building,  or  grain  or  other  agricultural  produce  in  a 
building,  or  any  sliip;  or  to  kill,  maim,  or  wound  any  cut- 
tle, he  is  guilty  of  felony,  and  may  be  punished  by  penal 
servitude  to  the  extent  of  ten  year8.(A)  The  same  conse 
quences  are  attached  to  sending  letters  threatening  to  mur- 
der.(i) 

It  will  be  convenient  to  notice  here  certain  other  cases 


-*. . 


Ig)  B.  V.  Rice.  3  East,  581.  (A)  24  and  25  Vict.,  c.  97,  f  ftO. 

(i)  Ibid.,  c-  100,  §  16. 
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of  sending  threatening  letters,  though  their  nature  admita  . 
also  of  their  being  treated  of  under  the  title  "  Larceny." 
If  any  person,  knowing  the  contents,  sends  or  delivers  any 
letter  or  writing,  demanding  with  menaces,  and  without  rea- 
sonable cause,  any  chatties,  money,  or  other  property,  he  is 
punishable  for  the  felony  by  penid  servitude  to  the  extent 
of  life.(A)  If  the  threatening  be  otherwise  than  by  letter, 
the  limit  of  the  penal  servitude  is  five  years.(Z)  Sending  a 
letter  or  writing,  containing,  to  the  knowledge  of  the  sender, 
accusations  or  threats  to  accuse  any  person  of  a  crime  pun- 
ishable by  law  with  death  or  penal  servitude  for  not  less 
than  seven  years,  or  of  an  assault  with  intent  to  commit 
a  rape,  or  of  an  attempt  to  commit  a  rape  or  an  unnatural 
crime,  is  a  felony,  punishable  by  penal  servitude  to  the  ex- 
tent of  life.(7n)  The  punishment  is  the  same,  though  the 
threat  to  accuse  of  any  of  these  crimes  be  not  by  letter.(n) 
It  is  immaterial  whether  the  person  threatened  be  innocent 
or  guilty  of  the  offense  imputed  to  him,(o)  inasmuch  as  the 
gist  of  the  offense  is  the  extortion.  The  same  punishment 
is  awarded  in  the  case  of  one  inducing  another  by  violence 
or  threats  to  execute  a  deed,  etc.,  with  intent  to  defrand.(p) 

LIBEL   AND  INDICTABLE   SLANDER. 

Offenses  of  this  class  are  rightly  considered  as  affecting 
the  public  peace,  inasmuch  as  their  tendency  is  directly  to 
provoke  breaches  of  the  peace.  This  will  appear  from  the 
definition  of  a  libel. 

A  libel  is  a  malicious  defamation,  made  .public  either  by 
printing,  writing,  signs,  pictures,  or  the  like,  tending  either 
to  blacken  the  memory  of  one  who  is  dead,  or  the  reputa- 
tion of  one  who  is  alive,  by  exposing  him  (or  his  memory) 
to  public  hatred,  contempt,  or  ridicule.(j) 

(k)  24  and  25  Vict.,  o.  96.  g  44.        (0  Ibid.,  g  45. 

(m)  Ibid.,  2  46.  (n)  Ibid.,  g  47. 

(o)  R.  V.  Gardner,  J  C.  &  P.  479.    (p)  24  and  25  Vict.,  c  96,  g  48. 

{q)  Y.  I  Hawk.,  0.  73.  This  definition  refers  only  to  private  libels, 
aiid  not  to  those,  already  noticed,  of  a  seditious,  blasphemous,  or  in- 
decent nature  (v.  pp.  55,  65).  But  in  all  cases  of  libel,  the  ground  of 
criminal  proceedings  is  the  same,  namely, ''  the  public  mischiefs  which 
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To  those  .who  are  aggrieved  by  a  libel,  two  courses  are 
open — either  to  prosecute  the  offender  criminally  by  in- 
dictment or  inlbrination,  or  to  seek  redress  by  a  civil  action* 
This  is  the  general  rule,  but  there  are  cases  where  the  in- 
jured party  has  a  remedy  by  action,  though  the  wrong-doer 
is  not  criminally  punishable.     The  principle  is  that  when- 
ever an  action  will  lie  for  a  libel,  without  showing  special 
damage  (in  other  words,  where  the  particular  injury  to  the 
individual  is  not  the  prominent  feature,  but  the  incitement 
to  a  breach  of  the  peace  is),  an  indictment  will  also  lie. 
While,  on  the  one  hand,  there  are  cases  (the  gist  of  which 
is  the  loss  to  the  person  libeled,  and  not  the  public  offense) 
which  are  the  snl»ject  of  civil  but  not  of  criminal  proceed- 
ings, on  the  other  hand,  sometimes  a  ]»crson  is  triminally, 
though  not  civilly,  liable  for  what  ho  has  written.     This  is 
frequently  the  case,  when  the  matter  of  the  libel  is  true. 
It  is  a  clearly  established,  rule  that,  in  u  civil  action,  the 
truth  of  the  matter  is  a  good  defense ;  whereas,  in  a  crimi- 
nal proceeding,  it  does  not  amount  to  a  defense,  unless  it  be 
provfd  that  it  was  for  the  public  beneiit  that  the  matter 
shoulil  be  published.     The  gist  of  the  crime  is  the  provoca- 
tion to  a  breacli  of  the  peace,  by  exciting  feelings  of  revenge, 
etc.     And  the  libel  is  not  divested  of  this  characteristic  on 
account  of  its  being  founded  on  truth.     However,  even  in 
a  criminal  proceeding,  the  truth  may  be  inquired  into,  and 
the  court,  in  pronouncing  sentence,  may  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by 
the  plea  and  evidence  of  the  truth. (r)(l) 

libels  are  calculated  to  create,  in  alienating  the  minds  of  the  people 
from  religion  and  good  morals,  rendering  them  hostile  to  the  govern- 
ment and  magistracy  of  the  country,  and,  where  particular  individuals 
«re  attacked,  in  causing  such  irritation  in  their  minds  as  may  induce 
them  to  commit  a  breach  of  the  peace."     1  Huss.  321. 

(r)  6  and  7  Vict.,  c.  96,  §  6. 

(1)  In  the  states,  generally,  it  is  provided  by  statute,  or  by  the  con- 
«litation,  that,  in  prosecutions  for  libel,  the  truth  may  be  given  in  evi- 
dence, and  if  it  also  appear  that  the  publication  was  made  with  good 
motives,  and  for  justifiable  ends,  the  defendant  shall  be  acquitted. 
Constitution  of  Ohio,  Bill  of  Rights,  g  11  ;  Illinois,  Rev.  Stat.  (1877), 

7 
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Wc  bavc  just  remarked  that  whenever  an  action  will  lie 
for  a  libel,  without  laying  special  damage,  an  indictment 
will  also  lie.  We  may  add  that  whenever  an  action  will 
lie  for  verbal  slander,  without  laying  special  damage,  an  ir- 
dictment  will  lie  for  the  same  words,  it  reduced  to  writing 
and  published.  Thus,  to  sec  what  writings  are  indictable, 
we  may  first  enumerate  the  cases  in  which  an  action  viiW 
lie  without  laying  special  damage  :(.^) 

i.  For  all  words  spoken  of  another  which  impute  to  him 
the  commission  of  a  crime  punishable  by  law. 

ii.  For  all  words  spoken  of  another  which  may  have  the 
effect  of  excluding  him  from  society;  for  example,  to  say 
that  he  has  the  leprosy. 

iii.  For  writing  and.  publishing  any  thing  which  renders 
another  ridiculous  or  contemptible.  But  this  must  be  taken 
with  a  certain  amount  of  qualification ;  for  a  person  will 
not  be  indictable  for  a  literary  criticism,  though  it  makes 
the  author  appear  ridiculous,  if  it  does  not  exceed  tlie  lim- 
its of  a  fair  and  candid  criticism,  by  attacking  the  personal 
character  of  the  author.(^) 

iv.  For  words  used  of  a  man  which  may  impair  or  hurt 
his  trade  or  livelihood  ;  for  example,  to  call  a  physician  a 
quack. 

Certain  other  writings  are  libelous.  Such  are  those  which 
vilify  the  character  of  deceased  persons,  if  the  intention 
has  been  to  bring  contempt  on  the  families,  or  to  stir  up 
hatred  against  them,  or  to  excite  them  to  a  breach  of  the 
peace.(a)  So,  also,  writings  tending  to  defame  peraous  of 
position  in  foreign  countries.  Writings,  though  they  do 
not  reflect  on  the  character  of  any  particular  individual,  as, 
for  example,  on  bodies  of  men,  may  be  libelous  if  they  ten  1 


374;  also,  Constitution  of  1870,  art.  2.  g  4;  Constitution  of  Michigan 
art.  G,  §  2'>;  Iowa,  Rev.  Stat.  (!87o),  641.  In  Indiana,  the  provision  ia 
the  truth  may  be  given  in  justification.  Constitution,  art.  1,  §  10.  Id 
Iowa,  the  jury  determines  both  law  and  fact,  in  prosecutions  for  libel. 
Rev.  Stat.  641.  In  Illinois,  the  jury  are  judges  of  the  law  and  the 
fact  in  all  criminal  cases.     Rev.  Stat.  (1877),  40'). 

(v)  Arch.  S97.  {f)  Macl^od  r.  Wakeley,  3  C.  &  P.  311 

{u)  R.  r.  Topluiin.  4  T.  R.  12'. 
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to  a  breach  of  the  peace,  or  to  stir  up  hatred  toward  a  class 
generally.(x) 

There  are  certain  exemptions  from  the  criminal  liability 
which  attaches  to  matter  which  is  prima  facieWhelouQ.  We 
have  already  seen  that  a  fair  literary  criticism,  however  un- 
complimentary and  unpalatable,  is  not  a  libel.  Confiden- 
tial communications  are  also,  in  some  cases,  privileged ; 
for  example,  by  or  to  those  occupying  fiduciary  positions, 
as  where  the  defendants  wrote  to  the  employes  of  the  plaint- 
iflT  to  inform  them  of  the  malpractices  of  the  latter,(y)  or 
when  a  master  gives  what  he  believes  to  he  a  correct  char- 
acter of  his  6ervant.(2:)  Communications  made  bona  jitk^ 
with  a  view  of  investigating  a  fact,  though  injurious  to  a 
person's  character,  are  not  libelous  ;  for  exani|>le,  an  ad- 
vertisement to  ascertain  whether  the  plaintiff  had  another 
wife  living.(a)  The  meaning  in  law  of  a  prioileycd  com- 
mumcdtion  is,  a  communication  made  on  snch  an  occasion 
as  rebuts  the  prima  facie  inference  of  malice  arising  from 
the  publication  of  matter  prejudicial  to  the  character  of 
the  plaintiff.  But  he  may  answer  by  proving  malice  in 
fact.  (6) 

[A  fair  account  of  a  trial  is  a  privileged  communication. 
But  ex  parte  afiidavits  or  testimony  do  not  come  within  the 
privilege ;  nor  does  the  privilege  cover  matters  which  do 
not  form  part  of  the  trial.(l)  Criticism  or  expression  of 
opinion  upon  admitted  or  established  facts  is  privileged. (2) 
Liberty  of  discussion  upon  public  matters  is  necessary,  but 
libelous  statements,  made  to  injure  one  in  oflice  or  a  candi- 
date for  oflice,  are  not  privileged.(3)] 

It  constitutes  a  more  serious  offense  to  embody  the  ob* 

(x)  R.  V.  Osborn,  1  Barn.  K.  R.  1.38,  1G6. 
(;/)  Clejiver  V.  Senande,  1  Camp.  2i3S,  n. 
(z)  Edmonson  v  Stevenson,  Bull.  X.  P.  8. 
(«)  Belaney  v.  Jones,  4  Esp.  191. 
(6)  Wright  r.  Woodgite,  2C.  M.  &  R.  o73. 

(1)  Stanley  V.  Webb,  4  Sand f.  21 ;  Edsell  v.  Brooks,   17  Abbott  Pr. 
R.  221 ;  Cincinnati  Gazette  Co.  r.  Timbeilake,  10  Ohio  St.  548. 

(2)  Fry  w.  Bennett,  3  Bosw.  2)0 

(3)  Littlejohnv.  Greeley,  13   Abbott  Pr.   R.   41;  Aldridge  v.    Prow 
Printing  Co..  0  Minp.  188;  Hunt  r.  Rennet.  19  X.  Y.  173. 
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jectionable  matter  in  writing,  than  merelj  to  give  verbal 
utterance  to  it.  So  that  an  indictment  (so  also  an  action) 
may  be  maintained  for  words  written,  for  which  an  indict- 
ment could  not  be  maintained  if  they  were  merely  3{)oken  ; 
for  example,  to  write  that  a  man  is  a  swindler.(f)  It  may 
be  stated  generally  on  the  subject  of  indictable  slander,{d) 
that  no  words  spoken,  however  scurrilous,  even  though 
spoken  personally  to  an  individual,  are  the  subject  of  in- 
dictment; unless  they  directly  tend  to  a  breach  of  the  peace ; 
for  example,  by  inciting  to  a  challenge.  We  must  here  ex- 
cept words  seditious,  blaaphemous,  grossly  immoral,  or  ut- 
tered to  a  magistrate  while  in  the  execution  of  his  duty. 

As  to  the  form  in  which  the  libel  is  expressed,  of  course 
it  will  be  none  the  less  an  offense  because  the  libelous  im- 
l)Utation  is  conveyed  indirectly;  for  example,  by  a  hint, 
question,  exclamation,  irony,  etc.  And  a  mere  subterfuge, 
art  by  writing  only  a  letter  or  two  of  the  name,  will  not 
avuil  if  there  he  satisfactory  evidence  of  what  person  is 
tnoant.  The  words  used  are  to  be  taken  in  the  sense  or- 
dinarily understood.  Where  the  libelous  signification  of 
the  words  does  not  appear  on  the  face  of  the  libel,  innuen- 
does are  inserted  in  the  indictment,  and  proved  by  the  evi- 
dence showing  the  intended  application  of  the  words. 

As  to  the  publicntioT),  or  making  public  of  the  libel.  To 
make  a  writing  a  libel  it  must  be  published;  for  the  mere 
writing  or  composing  of  a  defamatory  paper  which  is  never 
read  or  divulged  to  others,  or  which  is  delivered  simply  by 
mistake,  will  not  amount  to  a  libel.  But,  on  the  other 
hand,  a  slight  circumstance  will  be  sufficient  to  constitute 
a  publication.  Thus  communication,  though  only  to  a 
single  person,  is  a  publication ;  and  though  it  be  contained 
in  a  private  letter.  We  have  only  to  recur  to  the  gist  of 
the  offense  to  understand  the  reason  of  this;  for,  in  each 
case,  the  act  tends  to  a  breach  of  the  peace. 

The  mere  publication  of  matter  which  on  the  face  of 
it  is  libelous,  is  presumptive  evidence  of  the  malice  which 


(r)  r  Anson  v.  Stuart,  1  T.  U.  74S. 

(d)  "  Libol"  is  the  term  applied  to  words  written.     "Slandei,"to 
those  merely  spuk^en. 
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necessary  to  constitute  a  crime ;  and  therefore  the  iirooi 
of  innocence  of  intention  lies  on  the  defendant.  Bnt  if 
the  writing  is  pnmn  fade  innocent,  malice  may  be  [)roved 
from  special  circumstances  whii-h  nuiy  be  laid  V^eforc  the 

The  facts  to  be  established  b}'  the  |»ro8ecution  are : 

(a.)  The  making  and  publishing  of  the  writing. 

(b.)  That  the  writing  is  libelous  in  its  nature. 

For  a  long  period  it  was  maintained  by  the  judges  and 
others  that  it  was  the  province  of  the  jury  to  deal  with  the 
first  of  these  questions  only,  and  that  the  second  was  to  be 
determined  by  the  c().urt.  But  the  controversy  was  j^ettled 
by  Fox's  act,(c)  which  declared  and  enacted  that  it  was  f«)r 
the  jury  to  determine  both  questions.  So  that  the  Jury 
now  gives  a  verdict  of  guilty  and  not  guilty  on  the  whole 
matter  in  issue,  and  are  not,  as  formerly,  directed  by  the 
court  to  find  the  defendant  guilty  if  they  are  satisfied  that 
the  writing  was  published  ami  bore  the  meaning  ascribed 
to  it  in  the  indictment.(/)  But  of  course  the  court  may 
state  its  opinion  to  the  jury,  though  they  arc  not  bound  to 
act  upon  it. 

Everyone  who  is  concerned  in  the  writing  or  publishing 
is  liable  to  conviction  for  the  libel.  This  doctrine  has  been 
carried  to  an  absurd  extent ;  so  mucb  so  that  it  was  \w\d 
that  a  mere  servant  of  the  printer  of  a  libel,  wh^  clapped 
down  the  i/ivss,  •.vas**paitiehaW'i,'t^iougK  tt^*  rl^id  not  'at  all 
clearly  appear  that  "he  know  the  import  of  the  paper,  or 
that  he  was  conscious  he  was  doing  any  thing  illegal.(y) 
But  this  rule  has  been  doubted,  though  it  shows  that  the 
court  is  prepared  to  go  a  long  way. 

The  proprietor  of  a  newspaper,  or  other  principal,  is 
answerable  criminally  as  well  as  civilly  for  the  acts  of  his 

{e)  3a  Geo.  3,  c.  60. 

(/)  As  the  law  is  now  administered,  it  is  a  system  of  ex  post  facto 
legislation,  applied  by  the  jury  to  each  particular  case.  A  libel  con- 
■idered  as  a  crime  has  been  well  described  as  any  thing  for  having 
written  which  a  jury  thinks  a  man  ought  to  be  punished.  Fits.  St.  147. 

{g)  R.  v.  Clark.  1  Barn.  K.  B.  304. 
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servant  in  the  publication  of  a  libel. (A)  It  would  be  ex- 
ceedingly dangerous  to  hold  otherwise;  for  then  an  irre- 
sponsible person  might  be  put  forward,  and  the  person 
really  producing  the  publication,  and  witliout  wlioni  it 
could  not  be  published,  might  remain  behind  and  escape 
altogether.(z)  However,  it  is  now  provided  that  the  de- 
fendant, principal  or  agent,  may  prove  that  the  publica- 
tion was  made  without  his  authority,  consent,  or  knowl- 
edge, and  that  the  said  publication  did  not  arise  from 
want  of  due  care  or  caution  on  his  part.(A:)  Though  the 
statute  does  not  expressly  say  whether  this  is  a  competent 
defence,  or  only  serves  to  mitigate  .punishment,  it  seems 
tljat  it  will  completely  rebut  the  prima  facie  presumption 
of  publication. 

A  report  published  in  any  newspaper  of  the  proceed- 
ings of  a  public  meeting  shall  be  privileged,  if  such  meet- 
ing was  lawfully  convened  for  a  lawful  purpose  and  open 
to  the  public,  and  if  such  report  is  fair  and  accurate  and 
published  without  malice,  and  if  the  publication  of  the 
matter  complained  of  is  for  the  public  benefit ;  but  this 
protection  will  not  be  allowed  to  a  defendant  who  has  re- 
fused to  insert  in  the  newspaper  in  which  the  libel  ap- 
peared, a  reasonable  explanation  or  contradiction. (/) 

Libel  is  a  misdemeanor,  punishable  in  the  case  of  one 
WjiO^publislTes.ajdefamatQry  Ub^,. knowing  it  to  be  false, 
bj^*iii|xri'SQuriicwt:l\dt  "eXG'&e^ing:  two,*  years,  and  fine.(m) 
But  if  the  prosecution  do  not  prove  that  the  defendant 
knew  it  to  be  false,  the  punishment  is  tine  or  imprison- 
ment not  exceeding  one  year,  or  both.(w) 

No  criminal  prosecution  can  be  commenced  against  any 
proprietor,  publisher,  editor,  etc.,  for  any  libel  published 
in  any  newspaper  without  the  written  fiat  or  allowance  of 
the  Director  of  Public  Prosecutions,  or  of  the  Attorney- 
General.  A  court  of  summary  jurisdiction  may  now  inquire 
as  to  the  libel  being  true  or  for  the  public  benefit,  etc.(o) 

(A)  H.  V.  Almond,  5  Burr.  26S6. 

(t)  Per  Tenderten.  C.  J.  R.  v.  Gutch,  Moo.  &  M.  433. 

(k)  6  and  7  Vict.,  o.  96,  §  7.  (0  4^  ^*^  45  Vict.,  c.  60,  §  2. 

(m)  6  and  7  Vict,  c  96,  §  4.  (n)  Ibia.,  j  5. 

(o)  44  and  45  Viot,  c.  60,  §  3. 
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In  case  of  private  prosecutions,  if  judgment  is  given 
for  the  defendant,  he  is  entitled  to  recover  his  cost^  from 
the  prosecutor.  And  if  the  defendant  has  pleaded  a  jus- 
tification of  the  libel  (on  the  ground  of  truth,  etc.),  and  so 
has  put  the  prosecutor  to  extra  expense,  on  his  (the  de- 
fendant) failing  to  establish  his  plea,  the  prosecutor  can 
recover  from  him  the  cost  occasioned  by  such  plea.(p) 

An  oftense  which  may  be  regarded  as  a  particular  form 
of  libel  is  punishable  in  the  same  way,  namely,  hanging  a 
person  in  effigy.  The  object  is  to  bring  contempt  upon, 
or  excite  indignation  against,  an  individual,  and  so  to  in- 
cite to  a  breach  of  the  peace. 

Another  offense  connected  with  libel  may  be  noticed: 
Publishing,  or  threatening  to  publish,  or  proposing  to 
abstain  or  prevent  from  publication,  a  libel  in  order  to  ex- 
tort money  or  some  other  valuable  thing,  is  a  misdemeanor 
punishable  by  imprisonment  not  exceeding  three  years.(5') 

FORCIBLE   ENTRY   OR   DETAINER. 

The  violent  taking,  or,  after  unlawful  taking,  the  vio- 
lent keeping  possession  of  lands  and  tenements  with  men- 
aces, force,  and  arms,  and  without  the  autiiority  of  the 
law.  It  is  no  defense  to  a  charge  of  forcible  entry  that 
the  accused  had  been  unjustly  turned  out  of  possession, (r) 
inasmuch  as  he  has  his  remedv  at  law,  and  the  fact  of  his 
right  does  not  diminish  the  breach  of  the  peace.  If  there 
be  not  employed  such  force  as  is  calculated  to  prevent  re- 
sistance, it  is  a  mere  trespass.(5) 

The  offense  is  a  misdemeanor,  punishable  by  fine  and 
imprisonment.  The  court  may  summarily  restore  pos- 
session to  the  person  entitled,  by  a  writ  of  restitution, (/) 

Blackstone  notices  certain  other  oftensos  which  are  pun- 
ishable by  fine  and  imprisonment  as  misdemeanors  against 
the  peace:  Riding  or  going  armed  with  dangerous  or  un- 
usual weapons,  spreading  false  news,  false  and  pretended 
prophecies,  with  intent  to  disturb  the  peace. 

ip)  6  and  7  Vict.,  c.  96,  {  8.  (q)  Ibid..  §  3. 

(r)  5  Rich.  2,  c.  8.  («)  R.  v.  Smyth,  5  C.  <&  P.  20L 

(0  V.  21  Jao.  1,  c.  15. 
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CHAPTER  VI. 

OFFENSES  AGAINST  PUBLIC  TRADE. 

It  is  in  subjects  treated  of  in  this  chapter,  perhaps,  that 
there  is  found  the  chief  ground  for  the  distinction  between 
mala  in  se  and  mala  quia  prohibita.  Certain  of  the  oftcnses^ 
free  from  any  tinge  of  immorality,  appear  in  the  category 
of  crimes  only  inasmuch  as  they  have  been  forbidden  by 
human  laws.  But,  of  course,  in  any  ca^e,  an  act  is  punish- 
able by  the  law  only  in  virtue  of  its  being  a  breach  of  that 
law,  and  not  on  account  of  its  moral  quality. 

SMUGGLING. 

Smuggling  is  the  importing  or  exporting  either  (a)  goods 
without  paying  the  legal  duties  thereon  ;  or  (b)  prohibited 
goods.  The  existing  law  on  the  subject  is  contained  chiefly 
in  the  customs  consolidation  act,  1858.(5) 

The  statute  subjects  to  forfeiture  the  goods  which  have 
in  any  way  been  the  subjects  of  smuggling  practices(<).  It 
also  imposes  certain  pecuniary  penalties,(M)  and  renders  lia- 
ble to  imprisonment  tor  specified  periods,  on  summary  con- 
viction before  a  justice,  every  person  found  on  board  a  ship 
liable  to  forfeiture   by  any  act  relating  to  the  customs.(r) 

The  following  oftenses  are  declared  felonies: 

(a.)  Being  armed  and  assembled,  to  the  number  of  three 
or  more,  for  the  pur{»ose  of  aiding  in  the  illegal  landing, 
running,  or  carrying  away  of  prohibited  goods,  or  goods 
liable  to  duties  not  paid  or  secured;  or  in  rescuing  such 
goods  after  seizure  ;  or  in  rescuing  a  person  apprehended 
for  a  felony  against  the  customs;  or  in  preventing  the  ap- 
prehension of  such  per8on.(a:) 

(b.)  Shooting  at  vessels  belonging  to  the  navy  or  revenue 


{s)  16  and  17  Vict ,  c.  107.  (0  Ibid.,  J  209. 

(u)  Ibid.,  §2^2.  (v)  Ibid.,  g  235.  (x)  Ibid..  {  24& 
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eervice  within  a  hundred  leagnes  of  any  part  of  the  United 
Eingdom,  or  shooting  at  or  woanding  an  officer  engaged 
in  the  prevention  of  8muggling.(y)  * 

The  poniehment  for  these  felonies  is  penal  servitude  from- 
fifteen  years  to  life,  or  imprisonment  not  exceeding  three- 
years. 

(c.)  Being  found  in  company  with  more  than  four  others, 
with  prohibited  goods  ;  or  in  company  with  one  other  per- 
son, within  five  miles  of  the  sea  coast  or  of  any  navigahle 
river,  carrying  offensive  arms,  or  disguised  in  any  wa\ ,  is 
punishable  by   penal   servitude   to   the    extent   of   seven 

The  following  offenses  are  misdemeanors : 

(a.)  Assaulting  or  opposing  an  officer  engaged  in  tlie 
prevention  of  smuiigling  in  the  execution  of  his  duty,  is- 
punishable  by  penal  servitude  to  the  extent  of  seven 
years,  (a) 

(b.)  Making  signals,  under  certain  circumstances,  t«> 
smuggling  vessels,  is  punishable  by  fine  of  £100,, or  impris- 
onment not  exceeding!:,  one  yeur.(/>) 

All  proceedings  tor  offenses  ag<ainst  acts  relating  to  the 
customs  must  be  commenced  within  three  years  after  the 
date  of  the  offcnse.(c) 

The  act  also  contains  provisions  for  facilitating  the  dis- 
covery of  smuggled  goods  by  searching  suspected  ships, 
carts,  houses,  etc.;  it  being  lawiul  for  the  revenue  author- 
ities to  fire  on  a  ship  which,  when  chased,  does  not  bring 
to.(d) 

COUNTERFBITINQ   TRADK-MARKS. 

This  subject  seems  peculiarly  to  fall  within  a  chapter 
dealing  with  offenses  against  trade,  though  it  would  also 
find  a  place  under  the  heading  "  Forgery."  The  law  as  to 
offenses  relating  to  trade-marks  is  contained  in  the  mer- 
cliandise  marks  act,  1862.(o) 

Forging  (additions  to,  and  alterations  of,  trade-marks, 

{y)  16  and  17  Vict,  c.  107,  §  249.  (2)  Ibid.,  g  250. 

(a)  Ibid,  §  2)1.  (A)  Ibid,  g  244.  {c)  Ibid.,  g  31):] 

(if)  Ibid  ,  8?  2ls-2il  (0)  25  niid  26  Vict.,  c.  88. 
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with  intent  to  defraud,  as  well  as  fresh  fabrications,  being 
deemed  forgeries)  (p)  a  trade- mark,  or  falsely  applying 
any  trade-mark  with  intent  to  defraud,(9)  or  (ii),  with  like 
intent,  applying  a  forged  trade-mark  to  any  bottle,  case, 
wrapper,  ticket,  etc.,  in  which  any  article  is  intended  to  be 
sold,(r)  is  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  two  years,  or  by  fine,  or  both. (5) 

The  articles  to  which  the  trade-mark  is  applied,  and  the 
instruments  by  which  applied,  are  to  be  forfeited.  No  pro- 
ceedings are  to  be  taken  after  three  years  from  the  offense, 
or  one  from  the  first  discovery.(^) 

Selling  goods  having  forged  trade-marks  thereon,  know- 
ing them  to  be  forged,  is  an  offense  punished  by  a  pecuniary 
penalty.(u) 

Other  ofli'enses  against  trade,  e,  g.,  false  pretenses,  embez- 
zlement, cheating,  etc.,  may  more  conveniently  be  treated 
of  under  the  title  "  Offenses  against  Property."  One  class 
only  of  offenses  remain  to  be  noticed  here,  and  that  a  some- 
what complex  and  comprehensive  one. 

UNLAWFUL   INTERFERENCE  WITH    TRADE    BY  COMBINATIONS,  BTC. 

It  is  perfectly  legal  for  workmen  to  protect  their  inter- 
ests by  meeting  or  combining  together,  or  forming  unions, 
in  order  to  determine  and  stipulate  with  their  employers 
the  terms  on  which  only  they  will  consent  to  work  for 
them.  But  this  right  to  combine  must  not  be  allowed  to 
interfere  with  the  right  of  those  workmen  who  desire  to 
keep  aloof  from  the  combination,  to  dispose  of  their  labor 
with  perfect  freedom  as  they  think  fit.(x)  Nor  must  it  in- 
terfere with  the  right  of  the  masters  to  have  their  contracts 


(p)  25  and  26  Vict.,  c.  ^8,  'i  5.  (7)  Ibid.,  §  2. 

(r)  Ibid.,  §  3.  (.s)  Ibid.,  g  J4.         (/)  Ibid.,  g  18.         {x)  Ibid.,  §4. 

(x)  "  The  workmen  who  think  it  for  their  advantage  to  combine  to- 
gether in  the  disposal  of  their  labor  are  no  more  justified  in  constrain- 
ing any  other  workman,  who  does  not  desire  such  association,  to  com- 
bine with  them — to  bring  his  labor  into  common  stock,  as  it  were,  with 
theirs — than  an  association  of  capitalists  in  constraining  an  individ- 
ual capitalist  to  bring  his  capital  into  common  stock  with  theirs  '— 
Report  of  the  Hoy.  Com.  on  Labor  Laws,  1867. 
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'duly  carried  out.  Infraction  of  such  rights  will  bring 
the  wrong-doer  within  the  pale  of  the  criminal  law  of  con- 
spiracy. 

The  law  on  this  subject  is  principally  contained  in  the 
conspiracy  and  protection  of  property  act,  1875.(y)  It  will 
be  well  to  prefix  a  provision  of  the  trades  union  act,  1871. (2) 
The  piurposes  of  any  trade  union  shall  not,  by  reason 
merely  that  they  are  in  restraint  of  trade,  be  deemed  to  be 
unlawful  so  as  to  render  any  member  of  snch  trade  union 
liable  to  criminal  prosecution  for  conspiracy  or  otherwise. 
The  following  acts  are  forbidden,  and  are  punishable,  on 
summary  conviction  or  indictment,  by  imprisonment  not 
-exceeding  three  months,  or  penalty  not  exceeding  £20. 

i.  For  ai}y  (a)  person,  with  a  view  to  compel  any  other 
person  to  abstain  from  doing  or  to  do  any  act  which  such 
other  person  has  a  legal  right  to  do  or  abstain  from  do- 
ing— to  wrongfully  and  without  authority — 

(a.)  Use  violence  to,  or  intimidate,  any  such  person,  or 

his  wife,  or  children,  or  injure  his  property, 
(b.)  Persistently  following  him  about  from  place  to  place, 
(c.)  Hide  his  tools,  clothes,  or  other  property,  or  hinder 

him  in  the  use  thereof, 
(d).  Watch  or  beset  his  houae,  or  other  place  where  he 
resides,  or  works,  or  carries  on  business,  or  happens 
to  be,  or  the  approach  thereto  (commonly  known 
as  "picketing"),  but  not  if  the  object  be  merely  to 
obtain  or  communicate  information, 
(e.)  Follow  him,  with  two  or  more  other  persons  in  a 
disorderly  manner  in   or  through  any  street  or 
road.  (A) 
ii.  For  a  person  employed  by  the  municipal  authorities> 
public  companies,  contractors,  or  others  who  have  under- 

(y)  38  and  39  Vict,  c.  86,  repealing  34  and  35  Vict.,  c.  32,  and  other 
acts. 

(2)  34  and  35  Vict,  c.  31,5  2. 

(a)  This  word  makes  the  law  of  general  application,  and  not  re- 
stricted to  trade  disputes,  though,  of  course,  practically  the  offense 
vwill  most  frequently  occur  in  connection  therewith. 

{b)  38  and  29  Vict.,  c.  86,  g  7. 
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tukeii  to  supply  gas  or  water,  either  alone  or  witb  others,. 
willfullv  and  maliciously  to  break  his  contract  of  service, 
knowing  or  having  reasonable  cause  to  believe  that  the 
probable  consoquence  will  be  to  deprive  the  inhabitants 
wiiolly  or  to  a  great  extent  of  gas  or  water.(c) 

iii.  For  a  person  willfully  and  maliciously  to  break  his 
contract  of  service,  knowing  or  having  reason  to  believe 
that  the  probable  conscquei  ce  will  be  to  endanger  human 
liie,  or  cause  sciious  bodily  injuiy,or  expose  valuable  prop- 
erty to  destruciion  or  serious  injury.(t/) 

An  exceptional  course  in  criminal  pri»cedure  is  allowed 
in  the  case  of  the  last  two  oflenses,  namely,  that  on  the 
hearing  of  an  indictment  or  iniormation  for  such  offenses, 
the  n  spcctive  parties  to  the  contract  of  service,  their  hus- 
bands or  wives,  arc  considered  competent  ^vitne88e8.(f) 
There  is  also  another  peculiarity  with  regard  to  the  pro- 
ceedings. Power  is  given  to  the  oftender  to  elect  to  have 
the  ease  tried  on  indictment,  and  not  by  a  court  of  sum- 
mary jurisdiction. (/) 

Trade  disputes  now  form  an  exception  to  the  general  law 
of  conspiracy  in  one  point.  If,  in  connection  with  such 
dispute,  two  or  more  con^bine  to  do  something  which,  if 
done  1)}'  one  person,  is  not  punishable  as  a  crime,  they  wiH 
not,  on  account  of  their  number,  be  indictable  for  the  con- 
spiracy at  conim(»n  law. (7) 

It  may  be  mentioned  that  assaults  with  intent  to  obstruct 
the  sale  of  grain,  or  its  'ree  passage,  or  with  force  hinder- 
ing any  seaman,  keel  man,  or  caster  from  working  at  his 
lawful  occupation,  or  beating  or  using  violence  with  such 
intent,  is  punishable,  on  summary  conviction,  by  imprison- 
ment not  exceeding  three  months.(A) 


((?)  38  and  39  Vict.,  c.  86,  §  4.  (d)  Ibid.,  J  5. 

0)  Ibid.  §11. 

(  f)  Ibid.,  g  9.     "  Making  the  fact  of  whether  a  particular  offense  i»- 
irdictable  or  not  depend  on  the  will  of  the  accused  person,  is  a  novd^ 
in  our  jurisprudence,  and,  to  say  the  least,  productive  of  considerable 
practical  inconvenience." — Davis'  Labor  Laws,  p.  99. 

(^)  38  and  39  Vict.,  c.  86,  g  3.       (/*)  24  and  25  Vict.  c.  100,  g§  39,  40 
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CoNSPiRACT  is  a  combinatiou  of  two  or  more  persone  to 

•<lo  an  unlawful  act,  whether  that  act  be  the  final  object  of 

the  combination,  or  only  a  means  to  the  final  end,  and 

whether  that  act  be  a  crime,  or  an  act  hurtful  to  the  public, 

a  class  of  persons,  or  an  individual. 

.  The  gist  of  the  oft'ense  is  the  conibwation.{i)  Of  this  of- 
fense a  single  person  can  not  be  convicted,  unless,  indeed, 
he  is  indicted  with  others,  who  may,  however,  be  dead  or 
unknown  to  the  jurors.(j)  And,  on  the  same  ground,  man 
and  wife  can  not  by  themselves  be  convicted,  for  they  are 
one  person.  Many  acts,  innocent  if  done  by  one  person, 
become  criminal  if  they  are  the  result  of  agreement  by  two 
-or  more  persons.  Thus  A.  and  B.  each  commit  adultery 
under  the  same  circumstances,  the  most  aggravated  and 
cruel.  B.'s  conduct  differs  from  A.'s  nnly  in  the  fact  that 
he  gets  C/.  to  lend  him  a  carriage  for  the  purpose  of  elope- 
ment. A.  is  not,  B.  is,  within  the  graap  of  the  cTimina. 
law.(A)  We  have  just  remarked  that  the  gist  of  the  of- 
fense is  the  agreement.  A  mere  intention  will  not  suffice 
to  constitute  the  crime.(^     But  if  tlie  agreement  (the  con- 

(i)  The  law  of  conspiracy  is  the  most  complete  illustration  of  the 
6ciioD  consisting  in  treating  as  a  crime  not  the  very  acts  which  are  in- 
tended to  be  punished,  but  certain  ways  of  doing  them. — Fitz.  St.  62. 

(j)  1  Hawk.,  c.  72,  g  8. 

{k)  **  It  is  not  apparent,  at  first  sight,  why  conspiracy,  which  is  one 
out  of  many  possible  aggravations  of  an  act,  should  have  been  selected 
as  the  one  by  which  its  criminal  character  should  be  determined.  .  .  . 
The  probable  explanation  is,  that  in  early  times  the  most  prominent 
conspiracies  were  usually  attended  with  great  violence,  and  that,  in 
defining  the  crime,  words  were  u.sed  which  included  offenses  n\  murh 
less  importance  than  those  which  were  ori'riiiully  contemplattMl." — 
Fitr.  St.  02. 

(0  Mulcahy  v,  li.,  L.  It.  :i  11.  L.  Ap.  Ca.  300. 


110  CONSPIRACY. 

spiracj  itself)  can  be  prove<l,  there  is  no  need  to  prove  that  any 
thing  has  been  done  in  pursuance  of  it.  Of  course,  the  existence 
of  the  unlawful  agreement  is  generally  evidenced  by  some  overt 
acts,  but  these  are  evidence  merely,  and  not  material  if  the  agree- 
ment can  be  proved  otherwise. (m)  ^ 

The  definition  shows  a  conspiracy  to  be  an  agreement  to  do  an 
unlawfvl  act.  It  is  the  indefinite  meaning  of  this  word  **  unlawful" 
that  gives  to  the  crime  of  conspiracy  its  wide  extent.  The  widest 
discretion  is  intrusted  to  the  judges,  in  whose  power  it  seems  to  be 
thus  to  declare  criminal  combinations  to  do  almost  any  thing  which 
they  regard  as  morally  wrong,  politically  or  socially  dangerous,  or 
otherwise  objectionable. (n)  Three  classes  of  conspiracy  may  be 
distinguished  :(o) 

1.  When  the  end  to  be  accomplished  would  be  a  crime  in  each  of 
'the  conspiring  parties;  in  other  words,  a  conspiracy  to  commit  a 

crime.  The  case  of  murder  is  specially  provided  for  by  statute, 
the  person  conspiring  being  liable  to  penal  servitude  to  the  extent 
of  ten  years. (p)  And  by  the  same  statute  one  who  solicits,  en- 
courages, persuades,  or  endeavors  to  persuade,  or  proposes  to  any 
person  to  murderany  other  })erson,  is  liable  to  the  same  punishment. 
Such  an  offense  is  completed  by  the  publication  of  an  article  in  a 
newspaper,  although  not  specifically  addressed  to  any  one  person. (g) 

2.  When  the  ultimate  purpose  of  the  conspiracy  is  lawful,  but 
the  means  to  be  resorted  to  arc  criminal,  or,  at  the  least,  illegal; 
in  other  words,  to  effect  a  legal  purpose  with  a  corrupt  intent  or  by 
improper  means — for  example,  to  support  a  cause  believed  to^be 
just  by  i)erjured  evidence;  to  break  into  another's  house,  in  order 
to  obtain  one's  property. 

We  have  already  noticed  the  case  of  trade  conspiracies,  and  re- 
ferred to  an  exception  to  the  common-law  doctrine  in  guch  mat- 
ters.  (r) 

(m)    K.  V.  Gill,  2  13.  &  Aid.  204. 

(n)  "It  JB  not  altogether  inconvenient  to  have  a  branch  of  the  law  which 
enables  the  courts,  by  u  Bort  of  ostracism,  to  punish  people  who  make  them- 
pelves  dangerous  or  obnoxious  to  society  at  large,  and  the  necessity  for  quo- 
ting prec'*(l,'Mi8 — the  publicity  of  iUe  proceedings — and  the  general  integrity 
of  the  judges,  are  prolmbly  !«uf)icipiit  safeguards  against  its  abuse,  but  it 
would  be  idle  to  deny  that  th<*  power  ii  dangerous  and  ought  to  be  watched 
with  jealousy."— Fitz.  t^t.  141). 

(o)  See  Final  Report  of  Hoy.  Com.  on  Labor  Laws. 

{p)  ^z4t  and  25  Vict.,  c.  100,  {  4.  (g)  R.  v.  Most,  7  Q.  B.  D.  244 

(r)  V.  pp.  106-108. 
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8,  Where,  with  a  malicious  design  to  do  an  injury,  the 
purpose  is  to  eftect  a  wrong,  though  not  such  a  wronsr  as, 
when  perpetrated  hy  a  single  individual,  would  amount  to 
an  offense  against  the  criminal  law.  We  may  distinguish 
the  following  cases : 

(a.)  Falsely  to  charge  another  with  a  crime — whether 
from  malicious  and  vindictive  motives,  or  to  extort  money 
from  him.  But,  of  course,  two  or  more  persons  r\\VLy  agive 
to  prosecute  a  person  against  whom  there  are  reasonable 
grounds  of  suspicion. 

(b.)  To  do  an  act  with  intent  to  pervert  the  course  of  jus- 
tice, for  this  is  an  injury  to  the  public  at  large — for  exam- 
ple, when  tw^o  or  more  agree  together  that  one  of  them 
shall  be  robbed  by  the  others,  in  order  that  they  may  ob- 
tain the  statutory  reward  for  conviction. (r) 

(c.y  Generally^  Wrongfully  to  injure  or  prejudice  others, 
whether  an  individual,  a  body  of  men,  or  the  public,  in  any 
other  manner.  The  varieties  of  this  offense  are  innumera- 
ble, but  two  or  three  examples  will  suffice:  To  injure  a 
man  in  his  trade ;  to  raise  the  price  of  the  i)ul)lic  funds  by 
false  rumors  ;  to  violate  morality  and  public  decency  by  in- 
ducing a  woman  to  become  a  common  pro8titute.(5)  But 
it  is  said  that  not  every  combination  to  effect  a  tort  is  crimi- 
nal ;  that  wherever  a  combination  to  commit  a  civil  injury 
has  been  held  criminal,  the  injury  has  been  malicious  fusing 
the  term  in  the  non-technical  sense) — for  examiile,  a  com- 
bination to  pull  down  a  fence  would  not  be  criminal,  if  the 
only  object  of  the  act  were  to  try  a  question  as  to  the  right 
of  way.(0 

Conspiracy  is  a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, or  both;  in  the  case  of  conspiracy  to  murder, 
by  penal  servitude  to  the  extent  of  ten  years.(?/)  This 
crime  falls  under  the  provision  of  the  vexatious  indictments 
uet.(x) 

[Conspiracy  is  punished  as  a  misdemeanor  of  common 


(r)  R.  V.  Macdaniel,  ]  Leach.  45. 

(s)  V.  Arch.  980,  for  other  instances. 

(0  Rose.  410;  R.  v.  Turner,  13  East.  228. 

(tt)  V.  ^pra.  .  (.r)  V.  p.  286. 
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law  in  Keiitueky.(l)  In  Ohio,  there  are  no  crimes  by  force 
of  the  common  law,  and  there  is  no  statute  making  con- 
spiracy a  separate  offense.  In  Indiana,  combination  by  two 
or  more  persons  to  commit  a  felony  is  itself  a  felony. (2) 
The  clause  in  this  act  wtiich  provides  that  it  shall  be  un- 
necessary, in  an  indictment,  to  specify  the  felony  which  the 
combination  proposed  to  commit,  has  been  held  unconstitu- 
tioual.(3>  In  Illinois,  conspiracy  to  falsely  indict  an  inno- 
cent person  is  a  misdemeanor;  conspiring,  with  malicious 
intent,  to  wrongfully  injure  another,  or  obtain  money  or 
otfier  property  under  false  pretenses,  or  to  do  any  illegal 
act,  injurious  to  the  public  trade,  health,  morals,  or  the  ad- 
ministration of  justice,  or  to  prevent  competition  in  public 
contracts,  or  to  commit  any  felony,  or  to  commit  any  of- 
fense against  the  state,  or  any  county,  city,  village,  town, 
or  township,  is  a  felony.(4)  In  Michigan,  conspiracy  is  not 
specifically  named  in  the  statutes,  but  it  is  enacted  that 
every  person  who  shall  commit  an  offense  indictable  at 
common  law,  for  the  punishment  of  Avhich  no  express  pro- 
vision is  made  by  statute,  shall  be  punished  by  tine  and  im- 
prisonment in  jail.(5.)  In  Iowa,  consfiiracy  is  the  same  aa 
defined  in  Illinois,  omitting  the  last  clause,  '*to  commit 
any  offense  against  the  state,"  etc.,  and  is  punished  by  im- 
prisonment in  the  penitentiary,  or  by  fine  and  imprisonment 
in  jail.(6)] 

If  the  purpose  of  the  conspiracy  is  a  felonious  one,  and 
actually  carried  oufy  the  conspiracy  is  merged  in  the  felony ; 
so  that  after  a  conviction  for  the  felony  the  defendant  can 
not  be  tried  for  the  conspiracy.  But  if  the  defendant  is  in- 
dicted for  the  conspiracy,  he  is  not  entitled  to  an  acquittal, 
because  the  facts  show  a  felony.  Under  such  circumstances, 
however,  he  can  not  be  subsequently  tried  for  the  felony 
unless  the  court  has  discharged  the  jury  from  giving  a  ver- 
dict on  the  misdemeanor. (?/) 

(y)  14  and  15  Vict.,  c   100,  §  12. 

(1)  Christian  v.  Commonwealth,   13   Bush,  2CA;    Commonwealth  v. 
Blackburn.  1  Duv.  5. 

(2)  Rev.  Stat..  1H76,  p.  451.      (3)  Landringham  v.  State.  49  Tnd.  186, 
(4)  Rev.  Stat..  1877.  p.  355.      (5)  Ibid.,  1871,  p.  2152. 

(0)  11. id.,  1873.  p.  638. 
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CHAPTER  Vm. 

OFFENSES  AGAINST  PUBLIC  MORALS,  HEALTH,  AND  GOOD 

ORDER. 

Under  this  head  will  be  noticed  a  somewhat  miscellaneouB  class 
of  offenses  which  are  considered  to  affect  the  public  rather  than  the 
individual;  though  some  of  them  at  first  sight  appear  rather 
to  concern  particular  persons,  e.  g.,  bigamy.  Throughout  the 
whole  of  the  criminal  law  there  can  be  traced  an  unwillingness  to 
resort  to  any  thing  characteristic  of  paternal  government.  As  a 
rule,  mere  immorality  is  not  punished  until  it  invades  th^  rights  of 
others  than  those  who  participate  in  it,  whether  by  public  evil  ex- 
ample or  otherwise.  Thus  a  mere  falsehood  is  not  punishable ;  but 
if  it  involves  a  fraud  on  another,  then  the  law  steps  in  with  its 
punishment. 

BIGAMY.  (1) 

The  offense  consists  in  marrying  a  second  time,  while  the  defend- 
ant has  a  former  husband  or  wife  still  living. 

Not  only  is  the  second  marriage  void,  but  it  also  constitutes  a 
felony ;  and  this  whether  the  second  marriage  took  place  in  the 
United  Kingdom  or  elsewhere.  There  are  certain  cases  which  are 
excepted  by  the  statute  which  declares  the  second  marriage  gen- 
erally felonious : 

i.  A  second  marriage  contracted  elsewhere  than  in  England  or 
Ireland  by  any  other  than  one  of  her  majesty's  subjects. 

ii.  A  second  marriage  by  one  whose  husband  or  wife  has  been 
continually  abient  from  such  person  for  the  last  seven  years,  and 
has  not  been  known  by  such  person  to  be  living  within  that  time. 
But  if  there  is  no  proof  that  the  husband  and  wife  had  ever  sep- 
arated, the  prosecuti6n  is  not  bound  to  prove  that  the  prisoner 
knew  that  his  wife  was  alive  within  six  years  of  the  second  mar- 
riage. (2) 

(1)  XT.  S.  Rev.  SUt.,  I  6862. 

(2)  R.  V.  Jones,  11  Q.  B.  D.  118;  62  L.  J.  (M.  0.)  96;  48  L.  T.  N.  S.  768; 
81  W.  R.  800.    See  also  R.  v.  Willsliire,  14  Goz,  641. 
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ill.  A  second  marriage  by  one  who,  at  the  time  of  such 
second  marriage,  was  divorced  from  the  bond  of  the  first 
marriage. 

iv.  A  second  marriage  by  a  person  whose  former  mar- 
riage has  been  declared  void  by  the  sentence  of  any  court 
of  competent  jurisdictiou.(^) 

In  none  of  these  cases  is  the  second  marriage  a  felony ; 
but  ID  the  second  case  it  is  a  mere  nullity. 

It  is  no  defense  to  the  charge  of  bigamy  that  the  subse- 
quent marriage  would  in  any  case  have  been  void,  as  for 
consanguinity  and  the  ]ike.(a)  but  if  the  first  marriage  is 
void,  the  second  will  not  be  bigamous  ;  otherwise  if  voida- 
ble only.(6)  It  has  been  recently  settled  that  a  bona  Jide 
belief  by  the  prisoner  at  the  time  of  the  second  marriage 
that  her  Jiusband  was  then  dead  is  no  defense.(<;)(l) 

The  first  {i.  e.,  the  real)  wife  or  husband  is  not  a  compe- 

(z)  24  and  25  Vict.,  c.  100,  g  57. 

(a)  R.  V.  AUen,  L.  R.,  1  C.  C.  R.  376 ;  41  L.  J.  (M.  C.)  101. 

lb)  R.  v.  Jacobs,  1  Mood.  C.  C.  140.       (c)  R.  v.  Gibbons,  12  Cox,  237. 

(1)  In  Squire  v.  State.  46  Ind.,  it  was  held  proper  to  instruct  the  jury 
that  if  they  believe,  from  the  evidence,  that  the  defendant  had  besn 
informed  that  his  wife  had  been  divorced,  and  that  he  had  used  due 
care  and  made  due  inquiry  to  ascertain  the  truth,  and  had  reason  to 
believe,  and  did  believe,  at  the  time  of  his  second  marriage,  that  his 
first  wife  had  been  divorced  from  him.  then  they  should  find  for  the 
defendant.  On  the  contrary,  it  has  been  held  that  a  felonious  intent 
is  not  necessary,  an  1  that  the  accused  may  be  found 'guilty,  though  she 
honestly  and  reasc  lably  believed  her  first  husband  was  dead.  Com- 
monwealth V.  Mash,  7  Mete.  (Mass.),  472,  or  was  divorced.  Davis  v.  Conk- 
monwealth,  13  Bush,  318.  Though  the  marriage  charged  as  bigamous  be 
otherwise  void,  being  between  persons  whose  intermarriage  is  prohib- 
ited by  law,  yet  it  is  sufficient  to  support  an  indictment  for  bigamy. 
People  V.  Brown,  34  Mich.  339.  In  most  of  the  states  it  is  held  that 
the  first  marriage  can  be  proved  by  the  admissions  of  the  accused. 
State  V.  Abbey,  29  Vt.  60;  O'Neal  v.  Commonwealth,  17  Grattan,  583; 
State  V.  Britton,  4  McCord,  256 ;  Langtry  v.  State,  30  Ala.  536:  FinLey 
V.  State,  3  Head,  544;  Stangleiu  v.  State,  17  Ohio  St  453;  Squiro  v. 
State,  46  Ind.  459.  And  by  the  admissions  of  the  accused,  coupled 
with  proof  of  cohabitation.  Commonwealth  v.  Jackson,  11  Bush,  679. 
But,  contra :  Qohagan  v.  People,  1  Parker's  Crim.  Cas.  378;  People  v. 
Lambert,  5  Mich.  349 ;  State  v.  Johnson,  12  Mina.  476. 
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teut  witness  either  for  or  against  her  or  his  consort ;  but  of 
course  the  (so-called)  second  wife  or  husband  is. 

This  felony  is  punishable  by  penal  servitude  to  the  ex- 
tent of  seven  years.  The  man  (or  woman)  who  goes 
through  the  form  of  marriage  with  the  bigamist  does  not 
altogether  escape.  He  may  be  indicted  as  principal  in  the 
second  degree,  having  been  present  aiding  and  assisting  the 
woman  in  committing  the  felony  ;  or  at  any  rate  as  an  ac- 
cessory before  the  fact  for  counseling  her  to  commit  the 
crime.(d)(e) 

INDECENT  CONDUCT. 

To  this  head  may  be  referred  the  public  and  indecent  ex- 
posure of  the  person,  which  may  be  treated  as  a  common 
nuisance.  Also  the  exposing  for  public  sale  or  view  any 
obscene  book,  print,  picture,  or  other  indecent  exhibition. 
Both  of  these  offenses  are  misdemeanoi^,  and  punishable 
by  fine  or  imprisonment,  or  both.(/)  Power  is  given  to 
magistrates,  under  certain  circumstances,  to  authorize  the 
searching  of  houses  and  other  places  in  which  obscene 
books,  etc.,  are  suspected  to  be  sold  or  otherwise  published 
for  gain,  and  to  authorize  their  seizure  and  destruction.(^) 

GAMING  AND  GAMING  HOUSES. 

The  law  does  not  deem  it  within  its  province  to  punish 
such  practices  as  gaming,  unless  either  some  fraud  is  re- 
sorted to,  or  regular  institutions  are  established  for  the  pur- 
pose, so  as  to  amount  to  a  public  nuisance. 

As  to  gaming. — If  any  person  by  fraud  or  unlawful  de- 
rice,  or  ill  practice,  in  playing,  betting,  or  wagering,  win 

(rf)  R.  V.  Brawn,  1  C.  &  K.  144. 

(e)  There  are  certain  other  offenses  connected  with  marriage.  By 
4  Geo.  4.  c.  76,  g  21,  and  6  and  7  Wm.  4,  c.  85,  gg  39, 41.  persons  unduly 
solemnizing  marriages  are  guilty  of  felony,  v.  1  Russ.  959.  Making 
false  declarations,  signing  false  notices  or  certificates  of  marriage,  etc., 
are  offenses  attended  by  the  penalties  of  perjury,  6  and  7  Wm.  4,  c. 
85,  g  38,     As  to  forging  marriage  licenses,  v.  "  Forgery." 

(/)  14  and  15  Vict.,  c.  100,  g  29. 

ig)  20  and  21  Vict.,  c  83.  As  to  indecent  assaults,  v.  p.  149.  Dis- 
orderly hou2»es,  etc.,  v.  p.   119. 
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any  Bum  of  money  or  valuable  thing,  he  is  deemed  guilty  of  ob- 
taining money  by  false  pretenses,  and  punished  accordingly.  (^) 

Playing  or  betting  by  way  of  wagering  or  gaming  in  any  street, 
road,  highway,  or  other  open  and  public  place,  or  in  any  open  place 
to  which  the  public  have  access,  at  or  with  any  table  or  instrument 
of  gaming,  or  any  card,  token,  or  other  article  used  as  an  instru- 
ment of  wagering  at  any  game  or  pretended  game  of  chance,  sub- 
jects the  player  to  the  punishment  of  5  Geo.  4,  c.  83,  as  a  rogue 
and  vagabond ;  or  else,  at  the  discretion  of  the  magistrate,  to  a 
penalty  not  exceeding  408.  for  the  first  offense,  and  £5  for  any  sub^ 
sequent  offense,  (i) 

A  railway  carriage  in  transit  where  gaming  is  carried  on  is  a 
'*  public  place  "  or  an  *'  open  place  to  which  the  public  are  permitted 
to  have  access,  (k) 

The  subject  of  lotteries  will  be  considered  under  the  head  '*  Nui- 
sances." 

As  to  gaming  hoiues, — Houses  of  this  description  are  regarded  as 
so  detrimental  to  public  morality  and  good  order,  that  they  are 
classed  among  public  nuisances.  As  such,  the  keepers  are  guilty 
of  a  common-law  misdemeanor,  and  liable  to  fine  or  imprisonment, 
or  both. 

The  chief  steps  taken  by  the  legislature  to  suppress  the  evils  of 
gaming  houses  are  the  following :  An  early  statute  prohibited  the 
keeping  of  any  common  house  for  dice,  cards,  or  other  unlawful 
games,  under  a  penalty  of  forty  shillings  for  every  day,  and  six 
and  eight  pence  for  every  time  of  playing.  (Z)  Subsequent  statutes 
included  other  games  under  heavier  penalties,  (m)  By  a  later 
statute  (n)  the  statute  of  Henry  VIH.  is  repealed,  as  far  as 
it  prohibited  bowling,  tenuis,  or  other  games  of  mere  skill. 
Further  provision  was  also  made  by  the  act  of  this  reign  against 
those  who  own  or  keep  common  gaming  houses.  The  owner  or 
keeper,  and  every  person  having  the  care  and  management  of  such 
house,  and  also  every  banker,  crouper,  and  other  person  in  any 

(h)  8  and  9  Vict.,  c.  109,  J  17.  (i)  36  and  87  Vict.,  c.  88,  i  8. 

(k)  Langrish  v.  Archer,  10  Q.  B.  D.  44;  62  L.  J.  (M.  O.)  47;  47  L.  T.  N. 
8.648;  81  W.R.I 83. 

{I)  83  Hen.  8,  c.  9,  J  n- 

(m)  V.  9  Anne,  c.  14;  12  Geo.  2,  c.  28;  18  Geo.  2,  c.  19;  18  Geo.  2,  c  84. 

(n)  8  and  9  Vict.,  c.  109,  amended  by  17  and  18  Vict.,  c.  88. 


HEALTH,  AND  GOOD  ORDBB.  117 

maDner  conducting  the  business  of  the  house,  is  liable,  on  con- 
viction before  two  justices,  to  a  penalty  not  exceeding  £500,  in  ad- 
dition to  the  penalty  under  33  Hen.  8 ;  or  may  be  committed  to 
prison  for  a  period  not  exceeding  six  months,  (o) 

If  auy  person  who  has  been  concerned  in  the  unlawful  gaming, 
on  his  examination  as  witness,  makes  true  disclosure  to  the  best  of 
his  knowledge,  he  is  entitled  to  receive  a  certificate,  and  is  free 
from  all  consequences  of  his  unlawful  act  up  to  that  time.(p) 

Betting  houses,  rooms,  offices,  or  places,  are  deemed  gaming 
houses  within  this  statute.  Persons  receiving  deposits  on  bets  in  . 
such  house  incur  a  penalty  of  £30,  or  imprisonment  for  three 
months.  Exhibiting  placards  or  handbills,  or  otherwise  advertising 
betting  house,  is  punished  by  a  penalty  of  £30,  or  imprisonment 
for  two  months.  (9)  A  wooden  box  in  an  inclosed  space  on  a  race- 
course, commonly  known  as  *'  the  ring,"  is  a  betting  place,  (r) 

The  fact  that  the  entrance  of  a  peace  officer  is  obstructed  or  de- 
layed, or  that  the  place  is  found  provided  with  means  of  gaming, 
or  of  concealing  instruments  of  gaming,  is  evidence  that  the  house 
is  a  common  gaming  house.  Penalties  are  imposed  for  such  ob- 
structions and  for  certain  other  offenses,  (a) 

COMMON  OB  PUBLIC  NUISANCES. 

Another  offense  of  wide  and  vaguely-defined  limits  is  now  to  be 
considered.  In  its  definition  its  extent  is  indefinite ;  but  in  prac- 
tice it  is  confined  to  certain  classes  of  acts  which  interfere  with  the 
normal  state  of  order  and  comfort. 

Common  nuisances  are  such  annoyances  as  are  liable  to  affect  all 
persons  who  come  within  the  range  of  their  operation.  They  con- 
sist of  acts  either  of  commission  or  of  omission ;  that  is,  causing 
something  to  be  done  which  annoys  the  community  generally,  or 
neglecting  to  do  something  which  the  common  good  requires.  Pub- 
lic nuisances  are  opposed  to  private  nuisances,  which  annoy  par- 
ticular individuals  only ;  that  is,  to  which  all  persons  are  not  lia- 

(0)  8  and  9  Vict.,  c.  109,  {  4.  (p)  Ibid.,  {  9. 

(g)  16andl7  Vict.,  c.  119. 

(r)  Qalloway  v.  Maries,  8  Q.  B.  D.  276;  61  L.  J.  (M.  G.  68 ;  46  L.  T.  N. 
8.  768. 

(a)  17  and  18  Vict,  c.  88. 
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ble  to  be  exposed.  The  distinction  is  one  based  on  the  extent 
of  the  operation  of  the  evil,  and  not  one  relating  to  the 
class  of  evil;  inasmuch  as  all  kinds  of  nuisances  which, 
when  injurious  to  private  persons,  are  actionable  as  privato 
nuisances,  when  detrimental  to  the  public  welfare, are  pun- 
ishable on  prosecution  as  public  nuisances.  It  is  for  the 
jury  to  determine  whether  a  sufficiently  large  number  of 
persons  are  or  may  be  afiected  so  as  to  make  the  nuisance 
"  common  "  or  "  public."(5) 

Common  nuieances  are  indictable  as  misdemeanors.  They 
do  not  give  rise  to  civil  action  by  every  one  who  is  subjected 
to  the  common  annoyance.  But  if  any  one  can  prove 
special  damage ;  that  is,  that  he  is  affected,  in  some  respect, 
in  a  way  in  which  the  public  generally  are  not,  he  may  pur- 
sue his  civil  remedy  and  obtain  damages. 

Another  course  of  proceeding  is  sometimes  available  in 
nuisances,  namely,  abatement  or  removal  of  the  nuisance  by 
the  party's  own  act.  In  private  nuisances  this  is  commonly 
allowed  to  be  done  by  the  party  aggrieved ;  but  in  public 
nuisances  the  right  is  more  confined.  They  may  be  abated 
by  boards  of  health  and  other  public  bodies  specially  author- 
ized under  various  public  acts;(^)  but  private  individuals 
can  not  resort  to  this  course  if  the  abatement  involves  a 
breach  of  the  peace ;  and,  in  any  case,  they  can  only  in- 
terfere 80  far  as  is  necessary  to  exercise  the  right  of  pas- 
sing, etc. 

The  principal  classes  of  public  nuisances  will  be  briefly 
noticed : 

i.  Nuisances  to  highways^  bridges,  and  public  rivers. — 
These  annoyances  may  be  either  positive,  by  actual  obstruc- 
tion; or  negative,  by  want  of  reparation.  In  the  latter 
case,  only  those  persons  are  liable  whose  duty  it  is  to  keep 
the  road,  etc.,  in  repair.  The  former  class  consists  of  a 
variety  of  offenses;  for  example,  laying  rubbish  on  the 
road,  digging  trenches  in  it,  diverting  part  of  a  public 
river,  etc. 

ii.  Carrying  on  offensive  or  dangerous  trades  or  manufac- 
tures.— Manufactures  which  are  injurious  to  the  health  or 

(*)  B.  v.  White,  1  Burr.  333.  (0  v.  38  and  39  Vict.,  o.  55. 
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merely  offensive  to  the  senses  as  nuisances ;  and  it  is  no  de- 
fense that  the  public  benefit  outweighs  the  public  annoy- 
ance.(t^)  But  if  a  noxious  trade  is  already  established  in 
a  place  remote  from  habitations  and  public  roads,  and  per- 
Bons  come  and  build  near,  or  a  new  road  is  made,  the  trade 
may  be  continued. (x)  The  presence  of  other  nuisances  will 
uot  justify  any  one  of  them ;  but  a  person  can  not  be  in- 
dicted for  setting  up  a  noxious  manufacture  in  the  neigh- 
hood  in  which  other  offensive  pursuits  have  long  been  borne 
with,  unless  the  inconvenience  to  the  public  is  greatly  in- 
creased.(y)  No  length  of  time  will  legitimate  this  or  other 
kinds  of  nuisances,  but  the  consideration  of  time  may  some- 
times concur  with  other  circumstances  to  prevent  the  char- 
acter of  nuisance  from  attaching.(e) 

I^uisances  which  affect  the  public  health  are  dealt  with 
in  the  numerous  statutes  which  treat  of  that  subject. 

iii.  Houses^  eic.y  which  interfere  with  public  order  and  de* 
cency. — The  following  places  *are  nuisances,  and,  upon  in- 
dictment, may  be  suppressed,  and  their  owners,  keepers,  or 
ostensible  managers  punished  by  fine  or  imprisonment,  or 
both.  Disorderly  inns  (a)  or  alehouses;  bawdy  houses; 
gaming  and  betting  houses; (6)  unlicensed  or  improperly 
conducted  playhouses,  booths,  stages  for  dancers,  and  the 
like. 

Prosecutions  for  keeping  a  bawdy  house  or  gaming 
house  fall  within  the  provisions  of  the  vexatious  indict- 
ments  act.(c) 

iv.  Lotteries. — All  lotteries  were  declared  by  statute  (d) 
public  nuisances.  State  lotteries  were,  however,  author- 
ized by  successive  acts  of  parliament  until  1824,  when  they 
were  discontinued,  the  state  being  thus  enabled,  without  in- 
consistency, to  enforce  the  already-existing  law  against 
other  lotteries. 

(m)  R.  v.  Ward,  5  L.  J.  (K.  B.)  221.    {x)  R.  v.  Crods,  2  C.  A  P.  483. 
(y)  R.  V.  Neil,  2  C.  A  P.  485 ;  v.  R.  v.  Neville,  Peake,  91 
(z)  Weld  V.  Hornby,  7  East,  199. 

{a)  If  a  traveler  is  refused  entertainment  without  suffieient  cause 
uie  inn  is  liable  to  be  treated  as  a  disorderly  inn. 
{&)  V.  p.  116.  (c)  V.  p.  28«. 

{d}  10  and  11  Wm.  3,  c.  17. 
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y.  A  vast  number  of  other  acts,  etc.,  have  been  declared  public 
nuisances ;  foi  example,  exposing  in  a  public  thorough&re  persons 
afflicted  with  infectious  disease;  allowing  miachievous  dogs  to  go 
abroad  unmuzzled,  provided  that,  if  they  were  not  of  a  description 
to  be  generally  dangerous,  the  owner  was  aware  of  their  nature ; 
keeping  fierce  animals  in  places  open  to  the  public ;  keeping  hogs 
near  a  public  street;  keeping  a  corpse  unburied;  making  great 
noises  in  the  street  at  night ;  eaves-dropping,  that  is,  **  listening 
under  walls  or  windows,  or  the  eaves  of  a  house,  to  hearken  after 
discourse,  and  thereby  to  frame  slanderous  and  mischievous  tales ;" 
common  scolds;  and,  in  general,  any  thing  which  is  an  appreciable 
grievance  to  the  public  at  large. 

There  are  two  cases,  at  least,  where  there  might  be  a  doubt  as  to 
the  person  who  is  criminally  responsible  for  a  nuisance.  The  land- 
lord is  liable  if  he  erects  a  building  which  is  a  nuisance,  or  the  oc- 
cupation of  which  is  likely  to  produce  a  nuisance.  The  master  or 
employer  is  liable  for  a  nuisance  caused  by  the  acts  of  his  servants 
if  done  in  the  course  of  their  employment. 

ADULTERATION  AJn>  UNWHOLESOME  PROVISIONS. 

Mixing,  or  ordering,  or  permitting  other  persons  to  mix,  color, 
etc.,  any  article  of  food  with  any  material  injurious  to  health,  with 
intent  that  the  same  may  be  sold  in  that  state,  is  punishable  for 
the  first  offense  by  a  penalty  of  £50;  the  second  offense  is  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding  six 
months,  (o)  The  same  consequences  attend  the  adulteration  of 
drugs,  so  as  to  affect  injuriously  the  quality  or  potency  of  such 
drugs,  (p)  lu  either  case  the  person  is  excused  if  he  can  prove  ab- 
sence of  knowledge.  The  defendant  is  discharged  if  he  can  prove 
that  he  bought  the  article  in  the  same  state  as  he  sold  it,  with  a 
warranty,  (g) 

WANTON  AND  FURIOUS  DRFVINO. 

Any  one  having  the  charge  of  any  carriage  or  vehicle,  who,  by 
wanton  or  furious  driving  or  racing,  or  by  willful  misconduct,  or 
by  willful  neglect,  does  or  causes  to  be  done  any  bodily  harm  to 
another,  is  guilty  of  a  misdemeanor,  and  is  liable  to  imprisonment 
not  exceeding  two  years,  or  fine,  or  both.(r) 

(o)  8S  and  89  Yict.,  c.  68,  {  4.  (p)  Ibid.,  {  5. 

(jS)  Ibid.,  1 26.  (r)  24  and  26  Vict.,  c.  100,  {  86. 
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CHAPTER  rX. 

OFFENSES  RELATING  TO  GAME. 

« 

[Thb  EngliBb  game  laws  are  made  for  the  protection  ol 
land-owners  having  parks,  preserves,  or  warrens.  They 
are  made  to  give  security  to  a  species  of  property.  They 
prohibit  the  unlawful  taking  or  destroying  game  at  certain 
places,  at  all  seasons  of  the  year ;  that  is,  the  taking  or  de- 
stroying by  unprivileged  persons.  The  laws  passed  in  the 
various  states  of  this  country,  are  to  prevent  the  extirpa- 
tion of  game,  and,  in  general,  prohibit  the  killing  or  snar- 
ing of  specified  birds  and  animals,  except  within  specified 
limits  of  time.  The  limits  vary  with  the  habits  of  the  dif- 
ferent species  of  game  named.  The  killing  of  certain  in- 
sectivorous birds,  and  of  certain  birds  of  special  beauty  or 
song,  as  well  as  the  robbing  of  their  nests,  is  absolutely 
prohibited  at  all  times.(l)  The  prohibited  killing  of  game 
is  a  misdemeanor.  It  is  also  a  misdemeanor  to  sell,  or  have 
in  possession  for  sale,  any  game  during  the  period  when  the 
killing  thereof  is  prohibited.  (2)] 

• 

(1)  74  Ohio  L.  371;  Rev.  Stat.  Kentucky,  187T,  p.  921;  Rev.  Stat, 
Indiana,  1876,  p.  488;  Rev.  Stat,  Illinois,  1877,  p.  527;  Rev.  Stat, 
Kich.,  1871,  p.  680. 

(2)  The  same  acts  as  above,  and  Rev.  Stat,  Iowa,  1873,  p.  632. 
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OwrvssES  which  imni«d:atelj  sffect  indiTidiiAlB,  are  re- 
garded A;}  crimesi.  acd  cot  merely  88  TioIstionB  of  private 
rights.  OQ  seTeral  groandsw  First,  because  they  are  con- 
sidered UiS  coctempts  of  pub  ic  justice  and  the  crown ;  sec- 

ori'T«  becaa:?e  theT  almot^t  alwavs  include  in  them  a  breach 

•  <•  • 

of  :•  e  pablio  reaoe  :  ttirily,  because,  by  their  example  and 
evil  tendency,  they  threaten  ;ind  endanger  the  subversion 
of  all  civil  sov:ietv.(0 

Offenses  aguinst  individuals  may  be  divided  into  two 
classes:  thoee — 

Against  their  persons. 

Against  their  property. 
(0  4IH.1TIL 

(m) 
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PART  II. 


OFFENSES  AGAINST  INDIVIDTJALB. 


THEIR  PERSONS. 

It  is  needless  to  remark  that  ofienses  against  the  person 
vary  considerably  in  their  enormity  and  in  their  conse- 
quences. In  this  department  especially  anomalies  occnr, 
which  are  apparently  productive  of  great  inequality.  It 
is  here,  perhaps  more  than  elsewhere,  that  the  interference 
of  what  may  be  termed  "  extraneous  circumstances  '*  de- 
termines the  character  and  gravity  of  the  offense.  We 
have  seen  that  the  intent  is  the  index  to  the  quality  of  the 
act;  and  if  the  intent  could  always  be  correctly  arrived  at, 
of  course  such  circumstances  would  be  left  out  of  consid- 
eration. And  even  as  it  is,  it  is  difficult  to  see  why  certain 
contingencies,  entirely  out  of  the  control  of  the  accused, 
should  affect  his  position  in  the  most  vital  manner.  For 
example,  the  same  intent  may  result  in  murder,  or  wound- 
ing with  intent  to  murder,  according  to  the  skillfulness  of 
the  surgeon  who  treats  the  wounded  man.  It  is,  however, 
obviously  expedient,  with  our  defective  means  of  guaging 
the  intent,  to  punish  more  seriously  the  completed  crime, 
so  that,  in  cases  where  this  consideration  would  have  any 
effect,  the  criminal  may  be  induced  to  stop  short  or  to  re- 
sort to  the  less  serious  deed. 

Again,  it  is  the  law  that  a  person  can  not  be  convicted 
of  murder  if  the  death  does  not  ensue  within  a  year  and 
a  day  from  the  date  of  the  blow  or  wound.  It  seems  hard 
to  explain  why  there  should  still  be  an  arbitrary  line  thua 
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drawn ;  and  why  it  should  not  be  left  to  the  jury  to  de- 
cide whether  the  death  was  the  direct  result  of  the 
wound.  This  seems  to  be  another  case  of  interference 
with  the  province  of  the  jury.  Again,  it  is  plain  that  a 
surgeon's  skill  has  very  much  to  do  with  the  recover)'  of 
the  injured  person.(A:) 

(k)  ▼.  K.  V.  Holland,  2  10..  A  K  851. 
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CHAPTER  L 


HOMICIDE. 


HoMiciDB — ^tbe  destroying  of  the  life  of  a  human  being— 
includes  acts  varying  from  those  which  imply  no  guilt  at  all 
to  those  which  constitute  the  greatest  crime  and  meet  with 
the  extreme  punishment  of  the  law.  Three  kinds  of  homicide 
are  usually  distinguished,  each  class  admitting  of  subdivi- 
sions: 

Justifiable:  Excusable:  Felonious, 

It  may  be  stated,  at  the  outset,  that  if  the  mere  fact  of 
the  homicide  is  proved,  the  law  presumes  the  malice  which 
is  necessary  to  make  it  felonious;  and,  therefore,  it  lies  on 
the  accused  to  show  that  it  was  justifiable  or  excusable. 

Justifiable  homicide^  that  is,  where  no  guilt,  nor  even  fault 
attaches  to  the  slayer.  For  one  species  of  homicide  the 
term  "justifiable  *'  seems  almost  too  weak,  inasmuch  as  not 
only  is  the  deed  justifiable,  but  also  obligatory.  Three 
cases  of  justifiable  homicide  are  recognized : 

i.  Where  the  proper  ofiicer  executes  a  criminal  in  strict 
conformity  with  his  legal  sentence.  A  person  other  than 
the  proper  officer  (i.  e.,  the  sheriff  or  his  deputy),  who  per- 
forms the  part  of  an  executioner,  is  guilty  of  murder.  The 
criminal  must  have  been  found  guilty  by  a  competent 
tribunal ;  so  that  it  would  be  murder  otherwise  to  kill  the 
greatest  of  malefiactors.  The  sentence  must  have  been 
legally  given ;  that  is,  by  a  court  or  judge  who  has  author- 
ity to  deal  with  the  crime.  If  judgment  of  death  is  given 
by  a  judge  who  has  not  authority,  and  the  accused  is  exe- 
cuted, the  judge  is  guilty  of  murder.  The  sentence  must 
be  strictly  carried  out  by  the  officer  (f.  e.,  the  sentence  as  it 
stands  after  the  remission  of  any  part  which  the  sovere:gn 
thinks  fit),  so  that  if  he  beheads  a  criminal  whose  sentence 
is  banging  or  vice  versa,  he  is  guilty  of  murder.     Though 
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the  sovereign  may  remit  a  part  of  the  sentence,  he  may  not 
change  it. 

The  two  following  instances  of  justifiable  homicide  are 
permitted  by  the  law  as  necessary ;  and  the  first,  at  least,  as 
for  the  advancement  of  public  justice. 

ii.  When  an  officer  of  justice,  or  other  person  acting  in 
his  aid,  in  the  legal  exercise  of  a  particular  duty,  kills  a 
person  who  resists  or  prevents  him  from  executing  it. 
Homicide  is  justifiable,  on  this  ground,  in  the  following 
cases :  (Z)  (a)  When  a  peace  officer,  oi  his  assistant,  in  the  due 
execution  of  bis  office,  whether  in  a  civil  or  a  criminal 
case,  kills  one  who  is  resisting  his  arrest  or  attempt  to  ar- 
rest, (b)  When  the  prisoners  in  jail,  or  going  to  jail,  as- 
sault the  jailer  or  officer,  and  he,  in  his  defense,  to  prevent 
an  escape,  kills  any  of  them,  (c)  When  an  officer,  or  pri- 
vate person,  having  legal  authority  to  arrest,  attempts  to 
do  so,  and  the  other  flies,  and  is  killed  in  the  pursuit.  But 
here  the  ground  of  the  arrest  must  be  either  a  felony,  or  the 
infliction  of  a  dangerous  wound.(l)  (d)  When  an  officer, 
in  endeavoring  to  disperse  the  mob  in  a  riot  or  rebellious 
assembly,  kills  one  or  more  of  them,  he  not.  being  able 
otherwise  to  suppress  the  riot.  In  this  case  the  homicide 
is  justifiable  both  at  common  law  and  by  the  riot  act.(m) 

In  all  these  case,  however,  it  must  be  shown  that  the 
killing  was  apparently  a  necessity. 

But  it  is  not  difficult  to  instance  cases  in  which  the  officer 
would  be  guilty  (a)  of  murder^  for  example,  if  the  killing 
in  pursuit,  as  above,  were  in  case  of  one  charged  with 
a  misdemeanor  only,  or  of  one  required  merely  in  a  civil 

(0  V.  4  Bl.  179.  (m)  1  Geo.  1,  et.  2,  c.  5. 

(1)  "If,  after  notice  of  intention  to  arrest  the  defendant,  he  either 
flee  or  forcibly  resist,  the  officer  may  use  all  necessary  means  to  effect 
the  arrest."    2  Revised  Stats.  Indiana  (1876),  379. 

'*  When  the  arrest  is  being  made  by  an  officer,  under  the  authority 
of  a  warrant,  after  information  of  the  intention  to  make  the  arrest,  if 
the  person  to  be  arrested  either  flee  or  forcibly  resist,  the  officer  may 
use  all  necessary  means  to  effect  the  arrest."  Rev.  Stats  lows 
(1873),  606 
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Bait;  (n)  (b)  of  manslaughter^  for  example,  if  the  killing, 
in  case  of  one  charged  with  a  misdemeanor,  were  occa- 
sioned by  means  not  likely  to  kill,  as  by  tripping  up  the 
fugitive's  heels. 

iii.  When  the  homicide  is  committed  in  prevention  of  a 
forcible  and  atrocious  crime.  Such  crimes,  it  is  said,  are 
the  following:  Attempting  to  rob  or  murder  another  in  or 
near  the  highway,  or  in  a  dwelling-house ;  or  attempting 
burglariously  to  break  a  dwelling-house  in  the  night-time. 
In  such  cases,  not  only  the  owner,  his  servants,  and  mem- 
bers of  his  &mily,  but  also  any  strangers  present  are  justi- 
fied in  killing  the  assailant.  But  this  justification  does 
not  apply  to  felonies  without  force,  e.  g,^  pocket-picking; 
nor  to  misdemeanors  of  any  kind. 

A  woman  is  justified  in  killing  one  who  attempts  to  rav- 
ish her;  and  so,  too,  the  husband  or  father  may  kill  a  man 
who  attempts  a  rape  on  his  wife  or  daughter,  if  she  do  not 
consent.  And  even  if  the  adultery  is  by  the  consent  of  the 
wife,  the  husband,  taking  the  offender  in  the  act  and  kill- 
ing him,  is  guilty  of  manslaughter  only. 

It  is  said  that  the  party  whose  person  or  property  is  at- 
tacked is  not  obliged  to  retreat,  as  in  other  cases  of  self- 
defense,  but  he  may  even  pi^rsne  the  assailant  until  he  finds 
himself  or  his  property  out  of  danger.(o)  But  this  will 
not  justify  a  person  firing  uf»on  every  one  who  forcibly 
enters  his  house,  even  at  night.  He  ought  not  to  pro- 
ceed to  the  last  extremity  until  he  has  taken  all  other 
possible  steps.  In  fact,  the  conduct  of  the  other  must  be 
such  as  to  render  it  necessary,  on  the  part  of  the  one  kill- 
ing, to  do  the  act  in  self-defense.(p)  This  brings  us  very 
near  to  the  line  which  separates  jutisfiable  from  excusable 
homicide ;  in  fact  it  is  difKcult  to  distinguish  between  this 
and  excusable  homicide  se  defendendo.  It  may  be  quc*»- 
tioned  whether  the  distinction  between  justifiable  and  ex- 
cusable is  a  substantial  one ;  whether  the  cases  under  the 
former  are  not  extreme  cases  of  se  defendendo. 

Excusable  homicide. — We  have  just  intimated  that  there 

(n)  y.  R.  t>.  Dadsoii,  20  L.  J.  (M.  C.)  57. 

(o)  FoBt.  273 ;  1  Hawk.,  o.  28,  g§  21,  24.     (p)  R.  v.  Bull.  9  C.  &  P.  22 
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is  little  if  any  ground  for  the  distinction  between  justifia- 
ble and  excusable  homicide.  Perhaps  there  may  be  some- 
thing in  this,  that  in  the  former  case  the  killer  is  engaged 
in  an  act  which  the  law  enjoins  or  allows  positively^  while 
in  the  latter  he  is  about  something  which  the  law  negatively 
does  not  prohibit.(9)  In  neither  ca^e  is  there  the  malice 
which  is  an  essential  of  a  crime.  In  former  times,  a  very 
substantial  difierence  was  made  between  the  two  kinds  of 
homicide.  That  styled  "excusable"  did  not  imply  that 
the  party  was  altogether  excused;  so  much  so  that  Coke 
says(r)  that  the  penalty  was  death.  But  the  earliest  in- 
formation which  the  records  supply  shows  that  the  defend- 
ant was  entitled  to  a  complete  pardon,  and  the  restitution 
of  his  goods ;  but  he  had  to  pay  a  sum  of  money  to  pro- 
cure this  award.  ]^ow  it  is  expressly  declared  by  8tatute(5) 
that  no  forfeiture  or  punishment  shall  be  incurred  by  any 
person  who  kills  another  by  misfortune  or  in  self-defense, 
or  in  any  other  manner  without  felony. 

The  two  kinds  of  so-called  excusable  homicide  are  homi- 
cide in  self-defense;  homicide  by  accident  or  misfortune. 

i.  Se  defendejido,  upon  sudden  afiray. — We  have  noticed 
above  the  case  of  a  man  killing  another  when  the  latter  is 
engaged  in  the  performance  of  some  forcible  crime.  What 
we  have  now  to  deal  with  is  a  kind  of  self-defense,  the  oc- 
casion of  which  is  more  uncertain  in  its  origin,  and  in 
which  it  seems  natural  to  impute  some  moral  blame  to  both 
parties.  It  happens  when  a  man  kills  another,  upon  a  sud- 
den affray,  in  his  own  defense,  or  in  defense  of  his  wife, 
child,  parent,  or  servant,  and  not  from  any  vindictive  feel- 

(q)  The  reason  usually  given  is  that  in  both  the  forms  of  excusable 
homicide  there  may  be  some  degree  of  blame  attributable.  In  the 
first  case,  t.  e.,  self-defense,  inasmuch  as  in  quarrels  usually  both  parties 
are  to  some  extent  in  fault ;  in  the  seoond,  t.  «.,  accident,  the  party 
may  not  have  used  sufficient  caution.  But  to  visit  the  act  under  all 
circumstances  with  the  punishments  due  to  what  may  have  happened 
is  obviously  unjust. 

(r)  2  Inst.  148,  315. 

(«)  24  and  25  Vict.,  c.  100,  §  7,  re-enacting  9  Geo.  4,  c.  31,  §  10. 
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ibg.  This  IS  one  species  of  what  is  called  chance  (casual)  or 
ehaud  (in  heat)  medley.Q) 

To  bring  the  killing  within  this  excuse,  the  accused  most 
fihow  that  he  endeavored  to  avoid  any  further  struggle,  and 
retreated  as  far  as  he  could,  until  no  possible,  or  at  least 
probable,  means  of  escaping  remained ;  that  then,  and  not 
until  then,  he  killed  the  other  in  order  to  escape  destruc- 
tion. It  matters  not  that  the  defendant  gave  the  first  blow, 
if  he  has  terminated  his  connection  with  the  affray  by  de- 
clining further  struggle,  before  the  mortal  wound  is  given. 
Of  course,  the  defense  must  be  made  by  the  person  as- 
fiau!ted,  while  the  danger  is  imminent ;  for  if  the  struggle 
is  over,  or  the  other  is  running  away,  this  is  revenge,  and 
not  self-defense.  Nor  will  a  retreat  of  the  nature  indicated 
avail,  if  the  blow  is  the  result  of  a  concerted  design,  as  in 
the  case  of  a  duel,  where  the  two  parties  have  agreed  to 
meet  each  other,  and  one,  having  retreuted  as  far  as  he  can, 
kills  the  other  in  protection  of  himself.  Nor  will  it  avail, 
if  there  has  been  a  blow  from  malice  prepense,  and  the 
strikiT  has  retreated  and  then  killed  the  other  in  his  own 
'defenbo.(l) 

As  the  definition  shows,  the  killing  in  defense  of  those 
standing  in  the  relation  of  husband  and  wife,  parent  and 
child,  master  and  servant,  is  excused  ;  the  act  of  such  per- 
son who  interferes  being  construed  as- the  act  of  tfie  party 
himself. 


{()  The  term  is  sometimes  applied  to  the  killing  of  a  person  by  one 
engaged  in  the  commission  of  an  unlawful  act,  without  any  deliberate 
intention  of  doing  any  mischief;  also  to  any  manner  of  homicide  by 
misadventure. 

(1)  "I  take  the  rule  to  be  settled,  that  the  killing  of  one  who  is  an 
assailant  must  be  under  a  reasonable  apprehension  of  loss  of  life  or 
great  bodily  harm;  and  the  danger  must  appear  so  imminent,  at  the 
moment  of  the  assault,  as  to  present  no  alternative  of  escaping  its  con- 
sequences,  but  by  resistance.  Then,  the  killing  may  be  excusable. 
even  if  it  turn  out  alterward  that  there  was  no  actual  danger.'*  Logue 
V.  Commonwealth,  2  Wright  (Penn.),  2G5.  "The  guilt  of  the  accused 
must  depend  on  the  circumstances  as  they  appear  to  him."  Regina  v. 
Thurborn,  1  Den  C.  C.  387. 
9 
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The  distinction  between  thiB  kind  of  homicide  and  the 
crime  knowii  ns  manslaughter  is  sometimes  very  subtle.  It 
may  be  stated  in  this  form :  That,  in  the  former,  the  slayer 
could  not  otherwise  escape,  if  he  wonld;  in  manslaughter, 
he  would  not  escape  if  he  could.  In  other  words,  iti  the 
former  case,  the  accused  has  done  all  that  he  can  to  avoid 
the  struggle  or  its  continuation  ;  in  the  latter,  the  killing 
is  done  in  the  actual  combat.(?t) 

ii.  Per  ivfortiniiuniy  by  misadventure. — When  a  person 
doing  a  lawful  act,  without  any  intention  of  hurt,  by  acci- 
dent kills  another ;  as,  for  example,  a  man  is  at  work  with 
a  hatchet,  the  head  flies  off  by  accident,  and  kills  a  by- 
stander. 

To  bring  the  slaying  within  the  protection  of  the  excuse, 
the  act  about  which  the  slayer  is  engaged  must  be  (a)  a  law 
fill  one.  For,  if  the  slaying  happen  in  the  performance  of 
an  illegal  act,  it  is  manslaughter,  at  least — and  murder,  if 
such  act  is  a  felony. (??).  It  must  also  (b)  be  done  in  a 
proper  manner.  Thus,  it  is  a  lawful  act  for  a  parent  to 
chastise  his  child,  aild,  therefore,  if  the  parent  happen  lo 
occasion  the  death  of  the  other,  if  the  punishment  be 
moderate,  the  parent  will  be  innocent,  as  per  infortunium. 
But  if  the  correction  exceeds  the  bounds  of  moderation, 
either  in  the  manner,  the  instrument,  or  the  quantity  of  the 
punishment,  and  de^tth  ensues,  it  is  manslaughter,  at  the 
least,  and,  in  some  cases,  murder.  Thus,  it  will,  as  a  rule, 
be  murder,  if  the  instrument  used  is  one  likely  to  cause 
death ;  manslaughter,  if  the  instrument  is  not  of  such  a 
character,  though  an  improper  one. 

The  act  must  also  (c)  be  done  with  due  caution  to  pre- 
vent danger;   and  therefore  with   more  caution   by  those 


(w)  The  books  notice  one  spocies  of  homicide  se  defenderulo^  in  which 
it  is  gaid  that  the  party  slain  and  the  party  slaying  are  equally  inno- 
cent, though  the  act  is  deliberately  done,  and  there  is  no  actual  com- 
bat. The  instance  usually  given  is  that  of  two  shipwrecked  persons 
clinging  to  a  plank  which  is  capable  of  holding  one  only.  One  thrusts 
the  other  off,  causing  him  to  be  drowned.  This  is  justifiable,  or.  at 
least,  excusable,  homicide. 

(v)  V.  R.  V.  Mod^son,  1  T.eadi.  0. 
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asing  daDgeroas  instruments  or  articles.  Due  cautiou  is 
Buch  as  to  make  it  improbable  that  any  danger  or  injury 
«bou1d  arise  from  the  act  to  others.  Thus,  throwing  stones 
from  a  house,  whereby  the  death  of  some  one  is  caused, 
may  be  murder,  manslaughter,  or  homicide  by  misadven- 
ture ;  murder,  if  the  thrower  knew  that  people  were  pass- 
ing, and  gave  no  notice;  manslanghter,  if  a  time  when 
it  was  not  likely  that  any  people  were  passing;  excusable 
homicide,  if  in  a  retired  place,  where  persons  were  not  in 
the  habit  of  pa*=sing,  or  not  likely  to  pass.(x)  It  has  been 
said  that,  to  be  criminal,  the  negligence  must  be  so  gross 
as  to  be  reckle8s,(2/)  but  it  is  impossible  to  define  culpable 
or  criminal  negligence. 

FeloniotLS  homicide,  or  homicide  coupled  with  a  felonious 
intention,  is  capable  only  of  a  negative  description — the 
killing  of  a  human  creature  of  any  age  or  sex,  without 
jdstification  or  excuse.  The  human  creature  killed  may  be 
either  one's  self  or  another. 

SUICIDE   OR  SELF-MURDER. 

Suicide  is  the  felony  of  murder,  inasmuch  as  it  is  the 
murder  of  one  of  the  sovereign's  subjects.  To  be  such  of- 
fense, the  act  must  be  committed  deliberately,  and  by  one 
who  has  arrived  at  years  of  discretion,  and  is  in  his  right 
mind.  The  supposed  absence  of  the  last  requisite  is  often' 
taken  advantage  of  by  a  jury  guilty  of  '*  an  amiable  per- 
jury,'* in  order  to  save  the  reputation  of  the  deceased.  In 
fact,  sometimes  their  verdicts  show  they  deem  the  very  act 
of  suicide  exndence  of  insanity. 

Not  only  is  he  guilty  of  suicide,  who,  in  pursuance  of  a 
fixed  intention,  takes  away  his  life,  but  also  he  who,  ma- 
liciously attempting  to  kill  another,  occasions  his  own 
death ;  as  where  a  man  shoots  »t  another,  and,  the  gun 
bursting,  he  kills  himself.  But  if  a  man  is  killed  at  his 
own  request,  by  the  hand  of  another,  the  former  is  not 
deemed  in  law  a  felo  (fe  se,  though  the  latter  is  a  murderer. 

If  one  persuades  another  to  kill  himself,  and  he  does  so, 


(x)  Post.  262.  (y)  R.  r.  Noakes.  4  F.&  F.  9Jl,  n. 
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the  adviser  is  £;uilty  of  murder.  So,  d«^»  If  ¥to  fmi9^  ttgfM  1» 
commit  suicide  together,  if  one  escapes  and  the  other  dies,  the  fnn^ 
viYor  id  guilty  of  murder, (a)  though  it  is  extremely  doabtftd 
whether  he  would  bo  executed. 

At  one  time  the  punishment  for  this  crime  was  an  ignominious 
burial  in  the  highway,  without  Christian  rites,  with  a  stake  driven 
through  the  body ;  and  the  vicarious  punishment  of  his  friends  by 
the  forfeiture  of  all  his  goods  and  chattels  to  the  Crown.  But  some 
time  back  the  law  was  altered,  the  only  consequence  being  the 
denial  of  Christian  burial,  the  felo  de  se  being  buried  in  the  church- 
yard or  other  burying-grouud,  within  twenty-four  hours  afler  the 
inquest,  between  the  hours  of  nine  and  twelve  at  night. (6)  And 
now  not  only  is  the  ignominious  burial  in  the  highway  prohibited, 
but  the  interment  of  such  a  person  may  be  made  in  any  manner 
authorized  by  the  Burial  Laws  Amendment  Act,  1880.  (<;)  The 
forfeiture  has  been  done  away  with  in  this  as  well  as  in  other  kindd 
of  felony,  (d) 

An  attempt  to  commit  suicide  is  not  an  attempt  to  commit  mur- 
der within  the  offenses  against  the  person  act,(e)  but  still  remains 
a  common-law  misdemeanor. 

The  felonious  killing  oi another  is  either  murder  or  manslaughter. 
In  dealing  with  the  crime  of  murder,  we  shall  anticipate,  to  some 
extent,  the  law  of  manslaughter,  a  great  part  of  the  law  on  the 
subject  consisting  in  a  distinction  of  the  two  crimes. 

MURDER. 

Murder  is  popularly  regarded  as  the  gravest  crime  known 
to  the  law.  As  a  rule  it  would  occupy  the  same  position^ 
regarded  both  from  a  moral  and  from  a  legal  point  of  view. 
But  that  this  is  not  always  the  case,  an  example  will  serve 
to  show.  Both  of  the  following  acts  are  murder,  and  punish- 
able  by  death.      A  man,  having    received  a   slight    insult   from 

(a)  R.  V,  Dyson,  R.  &  U.  623  {b)  4  Geo.  4,  c.  52,  H- 

(c)  45  and  46  Vii't.,  c.  19,  ?g  2,  3. 

{d)  33  and  34  Vict.,  c.  23.  "  Suicide  may  be  wicked,  and  is  rerlainly  in- 
jurious to  Boiiety,  but  il  is  so  in  a  much  less  dejijree  than  murtit-r.  The  in- 
jury to  the  person  killed  can  neither  be  estimated  nor  takt^n  int<»  account- 
The  injury  to  survivors  is  generally  small.  It  is  a  crime  which  produces  no 
alarm,  and  which  can  not  be  repeated.  It  would,  Iherefurp,  bo  better  to 
cease  altogether  to  re>:c<ircl  it  as  a  crime,  and  to  provide  that  any  one  who 
attempted  to  kill  himself,  or  who  assisted  any  other  person  to  do  80,  sboaid 
be  liable  to  secondary  punishment." — Fitz.  St.  121. 

(e)  24  and  25  Vict.,  c.  100,  §  16. 
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VAOliber,  d9g(^  hie  path  for  six  months,  and,  with  all  circum 
stances  of  aggravation,  kill»«  him  in  cold  blood.  A  man  car- 
rying a  gun  BceB.a  hen,  and  rcBolvcH  to  8h<»ot  and  then  ap- 
propriate it ;  he  blioots,  and  hy  accident  wounds  a  person 
who  has  come  up<in  the  scene;  the  wounded  man  dies  nine 
months  afterward,  though  his  life  nnght  have  hien  saved 
if  he  had  submitted  to  an  operation,  or  if  the  physician  had 
been  more  skillful.  But,  on  the  other  hand,  there  is  one 
mode  of  depriving  of  life  which  is  at  least  equally  culpa- 
ble, viewing  the  matter  morally,  but  which  is  not  regarded 
as  mnrder,  namely,  taking  away  a  man's  life  by  pcriury.((f) 

We  may  adopt  Coke's  definition  of  murder  for  the  pur- 
pose of  explaining  the  crime  :  '^  When  a  person  of  sound 
memory  and  discretion  unlawfully  killeth  any  reasonable 
creature  in  being  and  under  the  king's  peace  with  malice 
aforethought,  either  express  or  implied."(^) 

(a.)  The  off ender  must  be  of  sound  memory  and  discretion. — 
Thus  are  excluded  all  idiots,  lunatics,  and  infants,  in  ac- 
cordance with  the  rules  as  to  capability  of  committing 
crimes  which  have  already  been  set  forth.(/)  To  which  we 
may  add,  that  a  person  would  be  guilty  of  manslaughter 
at  the  most  if  he  were  not  conscious  that  the  act  done  w^as 
one  which  would  be  likely  to  cause  death.(5r)  Of  course 
the  person  procuring  an  idiot  to  commit  murder,  or,  indeed, 
any  crime,  is  guilty  himself  of  the  crime. 

(b.)  UnlawfuUy  killeth;  that  is,  kills  without  justification 
or  excuse. — As  we  have  seen,  the  presumption  is  against 
the  accused,  and  it  is  for  him  to  purge  the  act  of  its  feloni- 
ous character  by  proving  such  justification  or  excuse. 

It  is  perfectly  immaterial  what  may  be  the  particular 
form  of  death,  whether  poisoning,  striking,  starving, 
drowning,  or  any  other.(A)  Any  act,  the  probable  conse- 
quence of  which  may  be,  and  eventually  is,  death,  is  mur- 
der, though  no  stroke  be  struck,  and,  what  is  more  notice- 
able, though  the  killing  be  not  primarily  intended  ;  for  ex- 
ample, when  a  mother  hid  her  child  in  a  pig-stye,  where  it 

(d)  tt.  V.  Macdaniel.  Fost,  131.        {e)  3  Inst.  47. 

(/)  ▼•  P-  21.  (rr)  R.  V.  Vamplew,  3  F.  &  F.  620, 

(A)  As  to  swearing  away  a  man's  life,  ^.  p.  75,  xl 
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was  devoured. (i)  So  if  one,  undier  a  well-gronnded  appre- 
hension of  personal  violence,  does  an  act  which  caases  his 
death,  as  for  instance,  jumps  out  of  a  window,  be  who 
threatens  is  answerable  for  a  consequences.(A:)  A  person 
may  also  be  guilty  through  mere  non-feasance  ;  as  if  it  was 
his  duty  and  in  his  power  to  supply  food  to  a  child  unable 
to  provide  for  itself,  and  the  child  died  because  no  food  was 
supplied. (/) 

It  is  no  defense  to  show  that  the  deceased  was  in  ill- 
.health  and  likely  to  die  when  the  wound  was  given. (w) 
Nor  is  it  a  defense  that  the  immediate  cause  of  death  was 
neglect  on  the  part  of  the  doctor,  or  the  refusal  of  the 
party  to  submit  to  an  o[»eration  ;  though  it  would  be  other- 
wise if  the  death  were  caused  by  improper  applications  to 
the  wound,  and  not  the  wound  it8elf.(7i)  To  make  the  kill- 
ing murder,  the  death  must  follow  within  a  year  and  a  day 
after  the  stroke  or  other  cause;  for  if  the  death  is  deferred 
for  that  length  of  time,  the  law  will  presume  that  it  arose 
from  some  other  cause. 

If  a  person  is  indicted  for  one  species  of  killing,  e.  //., 
poisoning,  he  can  not  be  convicted  by  evidence  of  a  totally 
ditterent  species  of  death,  e.  g,,  starving.  But  if  the  diftei- 
encc  consists  only  in  a  detail,  e,  g.^  whether  the  instrument 
was  a  sword  or  an  ax,  this  is  immaterial. 

As  a  general  rule,  proof  is  required  of  the  finding  of  the 
body  of  the  deceased.  But  this  rule  is  not  inflexible,  as 
where  the  direct  evidence  brought  before  the  jury  is  suffi- 
ciently strong  to  satisfy  them  that  a  murder  has  really  been 
committed. 

(c.)  Avy  reasonnble  creature  in  being  and  under  the  king^s 
peace. — Therefore  killing  a  child  in  its  mother's  womb  is  no 
niurder,(o),  but  it  is  otherwise  if  the  child  is  born  alive  and 
(lies  from  wounds  or  drugs  received  in  the  womb.  [An  in- 
fant is  not  the  subject  of  murder  until  its  connection  with 
the  mother  is  severed  and  an  independent  circulation  has 
l)een  established.     Prior  to  that  time,  the  life  of  the  child 


(t)  1  Hale.  P.  C.  483.  {k)  R.  v.  Evans,  1  Rusa.  426. 

(0  K.  V.  Friend,  R.  A  R.  20.  (m)  R.  v.  Martin,  5  C.  A  P.  130 

(«)  R.  V.  Holland,  2  M.  &  R.  351.      (o)  But  v.  p.  15a 
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even  after  it  is  bom,  is  substantially  fcetal,  which  the  law 
distinguishes  from  independent  life.(l)  ]  "  Under  the  king's 
peace "  excludes  only  alien  enemies  who  are  actually  en- 
gaged in  the  exercise  of  war. (2?) 

(d.)  With  malice  aforethought. — The  term  '*  malice  "  is  a 
most  difficult  one.  It  is  used  in  various  and  conflicting 
senses,  and  the  mind  is  apt  to  slide  from  the  one  to  the 
other.  The  simple  etymological  signification  of  "  wicked- 
ness "  may  generally  be  disregarded.  In  another  sense,  as 
we  have  seen,(g)  malice,  taken  as  equal  to  criminal  inten- 
tion, is  of  the  essence  of  every  crime.  Therefore  this  view 
of  the  word  will  not  serve  to  distinguish  one  crime  from 
another.  The  murder-malice  is  usually  described  as  "  afore- 
thought"  or  "  prepense,"  but  this  addition,  in  itself,  will  not 
help  us  to  any  better  understanding  of  the  state  of  mind 
required  to  constitute  murder. (r) 

That  this  malice  aforethought  is  not  what  its  name  seems 
to  imply — malevolence  or  ill-will  toward  the  deceased — is 
manifest,  when  we  consider  that  perhaps  the  majority  of 
murders  are  committed  with  a  view  to  robbery;  or,  again, 
when  we  remember  that  murder  can  be  committed,  though 
the  murderer  has  not  the  slightest  wish  to  injure,  or  has 
not  the  slightest  knowledge  of  the  deceased,  as  in  the  case 
mentioned  above  of  shooting  at  the  fowl ;  nay,  more,  we 
can  conceive  of  the  case  of  a  person  being  convicted  of  the 
murder  of  his  dearest  friend  or  relative.  What,  then,  is  this 
superior  degree  of  malice  ?  It  may  be  said  to  be  a  feloni- 
ous design  or  intention  in  general.(2.)   This  intention  may 


(p)  1  Hale,  P.  C.  433.  {q)  v.  p.  13. 

(r)  "The  word  'aforethought'  is  unfortunate ;*' willful  and  mali- 
cious '  homicide  would  be  better.  The  word  '  aforethought '  counten- 
ances the  popular  error  that  a  deliberate  premeditated  intent  to  kill  is 
required  in  order  to  constitute  the  guilt  of  murder,  whereas  it  is  only 
one  out  of  several  states  of  mind  which  have  that  effect.  It  is,  more- 
over, an  unmeaning  word,  for  the  thought,  the  state  of  mind,  what- 
ever it  is,  must  precede  the  act;  and  it  precedes  it  equally,  whether 
the  interval  is  a  second,  or  twenty  years.** — Fitz.  St.  118. 

(1)  SUtev.  Winthrop,  43  Iowa,  519. 

(2)  Malice  is  "a  settled  intention  to  harm."  Star  Chamber  Cases, 
A.  D.  1630,  p.  5.     It  was  resolved  by  the  judges,  in   Regina  v.  Maw- 
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()e  sometimes  regarded  as  unfixed  or  floating  (as  in  the  fowl 
pase).   The  deed  causing  death  is  done,  and  at  the  same 

gridge.  Eelyng.  119,  see  p.  127,  that  '*  malice  is  a  design  formed  of  do- 
ing  mischief  to  another."  "Malice,  in  its  legal  sense,  denotes  a 
wrongful  act  done  intentionally  without  just  cause  or  excuse."  Lit- 
^ledale,  J.,  in  McPherson  v.  Daniels,  10  B.  &  C.  272.  Malice  *'  means 
any  wicked  or  mischievous  intention  of  the  mind."  Best,  J.,  in  Rex 
V,  Harvey,  2  B.  &  C.  268.  "A  wrongful  act  done  intentionally  and 
without  just  cause,  denotes  malice,  t.  «.,  furnishes  evidence  of  malice." 
Nichols  V.  Commonwealth,  11  Bush,  496.  "Malice  is  the  intentional 
doing  of  a  wrongful  act  without  just  cause  or  excuse."  State  v.  Wie- 
mers,  66  Mo.  13.  The  definition  given  by  Littledale,  J.,  is  adopted  by 
the  courts  in  Canada.  Mclntyre  v.  McBean,  13  U.  C,  Q  B.  542 ;  Poi* 
tevin  V.  Morgan,  10  L.  C.  J  97. 

Malice  in  general  seems  to  be  a  willful  intention  to  do  unlawful  in- 
jury; and  the  malice  requisite  to  constitute  murder,  to  be  either  an 
intention  fo  commit  a  felony,  or  to  do  grievous  bodily  harm.  In  many 
of  the  United  States,  the  malice  required  by  statute  to  constitute  mur- 
der, is  either  an  intention  to  kill,  or  an  intention  to  commit  one  of 
the  four  great  felonies,  rape,  arson,  robbery,  or  burglary.  And  in  some 
states,  by  statute,  there  can  be  no  murder  without  an  intention  to  kill. 
But  the  intention  to  kill  required  by  statute,  is  intention  to  kill  a  per- 
son, not  any  particular  person ;  so  that  it  is  murder  though  the  death 
of  one  person  was  intended,  and  the  blow,  missing  its  aim,  killed  an- 
other person.     Wareham  v.  State,  25  Ohio  St.  601. 

There  are  certain  presumptions  of  fact,  or  disputable  presumptions 
of  law,  in  prosecutions  for  homicide.  The  mere  fact  of  killing  being 
established,  malice  is  presumed;  hence,  if  the  killing  be  proved,  and 
no  circumstances  of  extenuation  be  shown,  the  accused  must  be  held 
by  presumption  guilty  of  murder  at  common  law.  When  there  are 
two  degrees  of  murder,  he  is,  in  such  case,  presumed  guilty  of  murder 
in  the  second  degree.  Where  intent  to  kill  is  essential  to  constitute 
murder,  proof  of  killing  by  a  weapon  or  implement  calculated  to  pro- 
duce death,  in  the  absence  of  proof  of  other  circumstances,  raises  the 
presumption  of  murder,  and  in  the  second  degree.  But  it  can  seldom 
happen,  that  an  abstract  killing  or  killing  with  a  deadly  weapon,  is 
pro\od  without  proof  of  some  attendant  circumstances.  And  where 
attendant  circumstances  are  proved,  they  must  *'  be  taken  into  con- 
sideration. And  if,  the  homicide  being  conceded,  no  excuse  or  justi- 
fication is  shown,  it  is  either  murder  or  manslaughter ;  and.  if  the  jury, 
upon  all  the  circumstances,  are  satisfied,  beyond  a  reasonable  doubt, 
thai' it  was  done  with  malice,  they  will  return  a  verdict  of  murder; 
otherwise,  they  will  find  the  defendant  guilty  of  manslaughter."  Com- 
nx»nwealth  v.  Hawkins,  3  Gray,  463.  ".\8  an  abstract  proposition, 
where  the  circumstances  of  a  homicide  are  not  known,  further  than 
the  mere  fact  that  the  death   was  c.nised   bv  the  use  of  a  deadly 
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lUfte  to  it  18  atti^;lie4  this  moyable  quality.  It  must  be  no- 
ticed that  this  murder-malice  is  not  a  motive.  The  motive 
18  to  get  the  gold,  hatred,  etc.  It  is  a  diflScult  matter  to 
give  a  description  of  malice  which  will  apply  to  all  case* 
of  murder,  of  so  various  character  are  they,  and  so  built 
up  on  individual  decisions. 

At  the  risk  of  confusing  our  idea  of  this  essential  of 
murder,  we  must  mention  the  ordinary  distinction  between 
express  and  implied  malice.  But  here  it  will  be  no  easy 
matter  to  suppress  the  tendency  to  revert  to  the  hioral 
view  of  malice,  which  is  always  lurking  about  ready  to 
make  its  appearance. 

The  true  ground  of  distinction,  if  it  is  necessary  to  make 
one,  seems  to  have  been  apprehended  in  the  Indian  penal 
code.  (5) 

Express  malice  may  be  said  to  be  the  positive  possess  ton 
of  an  intention : 

i.  Of  causing  death. . 

ii.  Of  causing  such  bodily  injury  as  the  oflfender  kuowg 
is  likely  to  cause  death,  e.  ff.y  beating  with  an  iron  bar. 

iii.  Of  causing  bodily  injury,  and  the  bodily  injury  in- 
tended to  be  inflicted  is  sufficient,  in  the  ordinary  course  of 
nature,  to  cause  death.(^)(l) 

weapon,  we  do  not  deny  that  the  jury  may,  from  such  fact  alone,  infer 
both  malice  and  a  purpose  to  kill.  But  where  the  attending  circum- 
stances are  shown  in  detail,  some  of  which  tend  to  disprove  the  pres- 
ence of  malice  or  purpose  to  kill,  it  i^  misleading  and  erroneous  to 
charge  a  jury  that  in  such  case  the  law  raises  a  presumption  of  malice 
and  intent  to  kill  from  the  isolated  fact  that  the  death  was  cAused  hy 
the  use  of  a  deadly  weapon.  In  such  case,  the  presence  of  malice  or 
intent  to  kill  must  be  determined  from  all  the  circumstances  proven, 
including,  of  course,  the  character  of  the  weapon."  Erwiii  v.  The 
State,  29  Ohio  St.  191. 

(jt)  Article  300. 

(/)  Express  malice  is  generally  described  as  that  "  when  one  wiUi  a 
sedate  and  deliberate  mind,  and  formed  design,  doth  kiU  another; 
which  formed  design  is  evideaoed  by  external  circumstances  dii^cover- 
ing  that  inward  intention;  as  lying  in  waitj  antecedent  menaces, 
former  grudges,  and  concerted  schemes  to  do  him  some  bodily  harm.' 
—  1  Hale,  P.  C.  451.  But  this  does  not  at  all  square  with  the  legal  ide» 
of  malice. 

(\)  The  deceased,  being  in  liquor,  had  gone  at  night  into  a  glasa* 


188  UOMICIBB. 

Implied  malice  may  be  said  to  be  the  possessioTi  of  a  gieneral  in- 
tention of  such  a  nature,  implidd  from  the  acts  of  the  oflfender^  or  a 
wanton  running  of  a  risk  by  a  person  committing  an  act,  who 
knows  that  it  will  probably  cause  death,  or  bodily  injury  which 
may  caupe  death,  without  any  excuse  for  incurring  Fuch  risk.(a) 

As  to  the  punishment  of  murder,  nothing  further  need  be  said 
here  than  that  the  sentence  is  death  ;(6)  with  regard  to  which,  and 
its  execution,  particulars  will  be  given  in  another  chapter.  Ao- 
cessorie8  after  the  fact  to  murder  are  liable  to  penal  servitude  to 
the  cxteut  of  life.(c) 

On  an  indictment  for  murder,  the  jury  may  convict  the  prisoner 
of  manslaughter,  or,  of  course,  of  an  attempt  to  murder;  but  not 
of  au  assault. (c?)  And  so  a  person  charged  as  accessory  after  the 
fact  to  murder,  may  be  convicted  as  accessory  to  manslaughter,  if 
the  principal  felon  be  convicted  of  manslaughter  only.(c) 

[Where  the  common-law  rule  prevails,  that  there  can  be  no  con- 
viction of  a  misdemeanor  under  an  indictment  for  felony,  there 
can  be  no  conviction  of  assault  and  battery  under  an  indictment 
for  murder.  But  under  a  statute  providing  that  if,  upon  an  in- 
dictment for  felony,  the  jury  acquit  the  accused  of  part  of  the 
charge,  and  convict  him  of  the  residue,  he  shall  be  sentenced  for  any 
crime  substantially  charged  in  Kuch  residue,  there  may  be  a  convic- 
tion of  assault  and  battery  under  an  indictment  for  manslaugh- 

house,  and  luid  himself  down  on  h  chest;  iind  while  he  was  there  asleep, 
the  prisonf^rs,  workmen  in  the  glass-boui^e,  covered  and  surrounded  him 
with  straw,  and  threw  a  shovel-full  of  hut  cinders  upon  his  belly,  the  con- 
sequence of' which  was,  the  straw  ignited  and  he  burned  to  death.  Patter- 
son, J.,  charged  the  jury,  "  if  they  believed  the  prisoners  really  intended  to 
do  any  serious  injury  to  the  deceiised,  although  not  to  kill  him,  it  was  mur- 
der; but  if  they  believe  their  intention  to  have  been  only  to  frighten  him 
in  sport,  it  wan  manslaughter."     Errington's  Ca^e,  2  Lowin,  217. 

(a)  The  example  usually  given  of  implied  ninlii-c,  namely,  that  of  a  man 
willfully  poisoning  ajiother,  seems,  indeed,  to  be  a  case  of  express  malice,  as 
there  most  certainly  is  an  evil  intention  present.  The  truth  is,  that  in 
this  example  also,  there  is  a  recurrence  to  the  motive  view  of  malice;  in 
fact,  the  authority  (I  Hale,  P.  C.  455)  proceeds:  *•  In  such  a  deliberate  act 
the  law  presumes  malice,  though  no  particular  enmity  can  be  proved." 

(6)  24  and  25  Vict.,  c.  100,  §  1.  {e)  Ibid,  i  67. 

(d)  Ab  to  conspiracy  to  murder,  v.  p.  110: 

(e)  R.  V.  Bichards,  L.  R.  2  Q.  B.  811 ;  46  L.  J.  (M.  C.)  200. 
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ter.  Commonwealth  v.  Drum,  19  Pick.-  479.  A  conviction 
of  assault  and  battery,  under  an  indictment  for  murder,  was 
lield  valid  in  State  i?.  Kennedy,  7  Blackf.  233,  which  case 
was  overruled  in  Wright  r.  State,  5  Ind.  527,  and  this  over- 
ruling was  confirmed  in  Gillespie  v.  State,  9  Ind.  380. 
Where  it  was  held,  in  Ohio,  that  the  jury  may,  if  justified 
hy  the  evidence,  find  the  defendant  guilty  of  assault  and 
battery  only,  under  an  indictment  for  murder,  the  court 
say,  "It  is  true,  that  if  death  resulted  from  the  unlawful 
xissault  and  battery,  the  assailant  was  guilty  of  manslaugh- 
ter; but  the  jury  might  have  found  that  it  resulted  from 
some  other  cause.  Had  the  court  charged  the  jury,  that 
if  they  found  that  the  death  resulted  from  the  assault  and 
battery,  they  could  not  properly  find  him  guilty  of  assault 
and.  battery  only — the  charge  would  have  been  right." 
Marts  V.  State.  26  Ohio  St.  162.] 

MANSLAUGHTER. 

The  unlawful  killing  of  another  without  malice,  either 
express  or  implied.  The  malice  referred  to  here  is  the 
murder-malice,  at  the  meaning  of  which  we  have  been  en- 
deavoring to  arrive. 

In  this  crime,  again,  we  shall  find  acts  varying  to  the  ut 
most  in  their  moral  gravity  and  oflfensiveness.  Perhaps  on 
no  other  charge  do  persons  more  often  appear  in  the  dock 
and  leave  it  without  a  stain  on  their  characters.  To  take 
one  class  of  examples :  it  constantly  happens,  after  an  ac- 
cident in  a  mine  or  on  a  railway,  that  some  of  those  en- 
gaged in  the  management  of  the  one  or  the  other  are 
required  to  meet  a  charge  of  manslaughter  which  is  pre- 
ferred against  them. 

Two  kinds  of  manslaughter  are  distinguished — 

i.  Upon  a  sudden  heat  (termed  voluntary). 

ii.  In  the  commission  of  an  unlawful  act  (termed  iiivol- 
untary).{a) 

(a)  The  objectionableness  of  the  terms  '*voluutary  "  and  "involun- 
tary," as  opposed  to  each  other,  to  denote  varieties  of  the  same  crime, 
is  obvious.     There  is  no  such  thing  as  an  invi)luntarv  orime      If  thfl 
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i.  Votuniary  (eo-called). — The  distinguishing  mark  of 
this  sort  of  manslaughter  is  the  provocation  giving  rise- 
to  sudden  anger,  during  which  the  deed  causing  death  is- 
done.  If  upon  a  sudden  quarrel  two  persons  fight,  and 
one  of  them  kills  the  other,  the  former  will  he  guilty  of 
manslaughter  only,  unless  there  are  special  circumstances 
which  indicate  evil  design.  But  the  act  will  be  viewed  in 
the  less  serious  light  of  manslaughter  only  as  long  as  the 
outburst  of  passion  continues;  not  that  the  struggle  need 
take  place  on  the  spot,  for  if  the  two  at  once  adjourn  to- 
another  place  to  tight,  it  will  still  be  only  manslaughter. 
Bo,  also,  in  other  cases  of  grave  provocation,  as  if  one  man 
pulls  another's  nose,  or  is  taken  in  adultery  with  another'^ 
wife.  But  here  again,  on  the  same  grounds,  to  reduce  the 
homicide  to  manslaughter,  the  cause  of  death  must  be  in- 
flicted at  once,  whilst  the  provocation  is  still  exercising 
full  influence.  Otherwise  the  slaying  will  be  regarded  a» 
a  deliberate  act  of  revenge.(fr)  It  is  needless  to  add  that 
the  plea  of  provocation  will  not  avail  if  the  provocation 
was  sought  for  and  inducid  hy  the  slayer. 

The  instrument  used  when  the  person  is  acting  under 
provocation  is  also  a  material  consideration.  It  may  be 
said  that  the  provocation  must  be  of  the  gravest  nature  to 
render  guilty  of  manslaughter  only  one  who  uses  a  deadly 
weapon,  or  otherwise  shows  an  intention  to  do  the  deceased 
grievous  bodily  harm.  But  a  slighter  provocation  will 
Buflice  it'  the  instrument  used  is  one  not  likely  to  cause 
death,  as  n  stick,  or  a  blow  with  the  fist.  In  fact  the  mode 
of  resentment  must  bear  a  reasonable  proportion  to  the 
provocation  to  reduce  the  offense  to  manslanghter.(<?) 

Manslaughter  is  to  be  distinguished  from  homicide  in 
self-defense  on  sudden  affray.  In  the  latter,  the  ground 
for  the  blow,  etc.,  is  the  necessity  to  take  such  a  step  for 
self-preservation  ;  in  the  former,  this  necessity  does  not  ex- 
ist, but  its  place  is  taken  by  a  sudden  accession  of  ill-will. 

action  bo  not  a  voluntary  one  it  is  not  criminal,  (v.  p.  16.)  What 
seems  to  be  meant  is  that  in  the  one  case  death  is  anticipated,  in  the 
other  it  is  not. 

(A)  K.  V.  Hayward.  G  C.  &  P.  Vu.  (c)  R.  v.  Steadnmn   Font  292 
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ii.  IniitotunkLfy  (so-called)  when  the  death,  not  being  intended,  is 
^caused  in  the  commission  of  an  unlawful  act.  By  this  is  meant 
that  the  unlawfulness  of  the  act  in  which  the  accused  is  engaged  is 
the  ground  of  the  homicide  being  regarded  as  manslaughter,  and 
not  homicide  by  misadventure  merely.  In  the  cases  mentioned 
above  under  voluntary  manslaughter,  the  death  is  caused  by  an  un- 
lawful act,  but  there  timt  is  not  the  distinguishing  mark  of  the 
manslaughter.  By  **  unlawful"  here  must  be  understood  what  is 
iwdum  in  ae,  and  not  what  i^  merely  malum  quia  prohihiium.  Thus, 
then,  if  a  man  shooting  at  game  by  accident  kills  another,  it  is  homicide 
by  misadventure  only,  even  although  the  .party  is  not  qualified.  (c{) 

Here,  again,  we  may  observe  that  it  is  immaterial  whether  the 
unlawfulness  is  in  the  act  itself  or  (that  which  comes  to  the  same 
thing)  in  the  mode  in  which  it  is  carried  out.  It  must  also  be 
borne  in  mind  that  if  the  unlawful  act  is  a  felony,  the  homicide 
amounts  to  murder.  An  instance  of  manslaughter  in  the  com- 
mission of  an  unlawful  act  is  furnished  when  one  perstm  kills 
another  while  the  two  are  playing  at  an  unlawful  game ;  of  man- 
slaughter in  doing  a  lawful  act  in  an  unlawful  manner — when  a 
workman  throws  down  stones  into  a  street  where  persons  may  but 
are  not  likely  to  be  passing. 

One  form  of  doing  an  act  in  an  unlawful  manner  is  negligence. 
This  consideration  very  frequently  presents  itself  in  manslaughter. 
It  may  be  said,  generally,  that  whatever  constitutes  murder, 
when  done  by  fixed  design,  constitutes  manslaughter,  when 
it  arises  from  culpable  negligence;  for  example,  when  a  near- 
sighted man  drives  at  a  rapid  rate,  sitting  at  the  bottou  of  his  cart, 
and  thereby  causes  the  death  of  a  foot  passsenger.  (e)  Again, 
when  a  person,  without  taking  proper  precautions  does  an  act  which 
ic  dangerous,  though  not  unlawful  in  itself,  as,  for  instance,  shoot- 
ing at  a  target  from  a  distance  of  100  yards  with  a  rifle  sighted  at 
950  yards,  in  the  course  of  which  he  kills  another  person,  although 
at  a  sptjt  distant  893  yards  from  the  firing  point,  he  does  a  criminal 
act  which  in  the  law  amounts  to  manslaughter.  (/)  A  large  class 
of  cases  is  that  in  which  the  death  ensues  from  the  treatment  of 
di.^iease.  The  man,  whether  a  medical  practitioner  or  not,  is  not 
indictable  unless  his  conduct  is  marked  by  gro.«s  ignonince  or  gross 
inattention. (^)  Mere  neglect  on  the  part  of  a  parent  to  provide 
medical  aid  for  his  child  of  tender  years,  in  consequence  of  which 
his  child  dies,  is  not  manslaughter,  unless  it  is  proved  aflirmatively 

(rf)  Fost.  259.  (e)  v.  R  v.  Walker,  1  C.  &  P.  820. 

(/)  E.  tr.  Salmon,  6  Q.  B.  D.  79;  60  L.  J.  (M.  0.)  26;  46  L.  T.  N.  S.  678. 
(^)  R.  V.  Long,  4  G.  &  P.  898. 
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that  the  death  was  caused  or  accelerated  by  such  n^leet;  and 
medical  evidence  on  behalf  of  the  prosecution  that  the  child's  life 
probably  might  have  been  prolonged  or  saved  by  the  parent  calling 
in  medical  aid  is  not  sufficient  evidence  to  support  a  conviction. (A) 
With  regard  to  negligence,  there  is  a  great  difference  between  crim- 
inal  and  civil  proceedings.  The  criminal  law  does  not  recognize 
the  defense  of  contributory  negligence  in  manslaughter. (t) 

It  is  cumniouly  said  that  in  manslaughter  there  can  be  no  ac- 
cessories before  the  fact,  because  the  act  causing  death  is  done 
without  premeditation.  But  though  this  may  be  true  is  cases  the 
gist  of  which  is  the  sudden  heat,  it  is  easy  to  imagine  cases  in 
which  this  principle  could  not  be  maintained.  (^) 

Manslaughter  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  life— or  in  lieu  of,  or  in  addition  to,  the  penal  servitude 
or  imprisonment,  a  fine  may  be  imposed. (Z)  Cases  of  mere  care- 
lessness, etc.,  lesraliy  amounting  to  manslaughter,  are  often  more 
appropriately  punished  by  pecuniary  fine  than  by  the  indignity  of 
imprisonment. 

[In  many  of  the  United  States,  murder  is  distinguished  into  two 
grades,  the  first  and  the  second  degree.  In  New  York,  there  are 
deL'^rees  of  manslaughter. 

The  statutes  of  Kentucky  do  not  define  murder  or  manslaughter, 
but  make  the  punishment  of  "willful  murder"  death  or  confine- 
ment in  the  penitentiary  for  life,  ftt  the  discretion  of  the  jury,  and 
of  '*  voluntary  manslaughter"  confinement  in  the  penitentiary  for 
not  less  than  two  nor  more  than  twenty-one  years.  Rev.  Stat 
(1877),  322. 

In  Ohio,  **  whoever  purposely,  and  either  of  deliberate  and  pre- 
meditated malice,  or  by  means  of  poison,  or  in  perpetrating,  or 
attempting  to  j)erpetrate,  any  rape,  arson,  robbery,  or  burglary, 
kills  another,  is  guilty  of  murder  in  the  first  degree."  It  was  held 
in  Fonts  v.  State,  8  Ohio  St.  98,  and  affirmed  in  subsequent  cases, 
that  the  intent  to  kill  is  essential,  and  that  an  indictment  for 
murder  is  bad  on  demurrer,  which  omits  to  charge  such  intent. 
These  decisions  were  upon  the  definition  in  the  act  of  1831, 
and  were   criticised.      The  definiti(m    in  the  code  of  1877,  given 

(A)  11  V.  Morby,  8  Q.  B.  I).  571 ;  61  L.  J.  (M.  C.)  86;  46  L.  T.  N.  S.  238; 
80  W.  R.  1 3. 

(t)  R.  V.  Swindull,  2  C.  &  K.  230;  R.  v.  Jones,  11  Cox,  544.  For  other 
i'lasses  of  acts  which  Hinouni  to  manBlHughter,  the  reader  is  referred  to  the 
classification  of  events  given  below. 

{k)  V.  R.  V.  Gay  lor,  cited  above,  p.  38. 

[1)  24  and  26  Vict.,  c.  100,  §  6. 


HOMICIDE.  143 

above,  by  inseiting  the  word  "  either,"  makes  the  statute 
explicit  and  prevents  cavil. 

Maliciously  placing  an  obstruction  on  a  railroad,  or  dis- 
placing or  injuring  any  thing  appertaining  thereto,  with 
intent  to  endanger  the  passage  of  any  locomotive  or  car, 
and  thereby  occasioning  death,  is  also  murder  in  the  first 
degree.  Purposely  and  maliciously  killing,  except  as  j  ro- 
vided  in  the  above  two  sections,  is  murder  in  the  second 
degree.  Unlawfully  killing,  except  as  in  the  above  three 
sections,  is  manslaughter.  The  punishment  of  murder  in 
the  first  degree  is  death ;  in  the  second  degree,  is  imprison 
ment  in  the  penitentiary  for  life ;  aud  of  manslaughter,  is 
imprisonment  in  the  penitentiary  for  not  more  than  twenty 
years  nor  less  than  one  year.     74  Ohio  L.  244. 

In  Indiana:  §  2.  ^*If  any  person  of  sound  mind  shall 
purposely  and  with  premeditated  malice,  or  in  the  perpe- 
tration, or  attempt  to  perpetrate,  any  rape,  arson,  robbery, 
or  burglary,  or  by  administering  poison,  or  causing  the 
same  to  be  done,  kill  any  human  being,  such  person  shall 
be  deemed  guilty  of  murder  in  the  first  degree."  §  3.  *'  If 
either  party  to  a  duel  be  killed,  the  survivor  shall  be  deemed 
guilty  of  murder  in  the  first  .degree."  So,  §  5.  If,  by  pre- 
vious appointment  made  within  the  state,  any  person  shall 
fight  a  duel  without  the  state,  and  therein  inflict  a  mortal 
wound,  whereof  the  injured  person  shall  die  within  the 
state.  §  7.  To  kill  purposely  and  maliciously,  but  without 
premeditation,  is  murder  in  the  second  degree.  §  8.  To 
kill  unlawfully,  without  malice  express  or  implied,  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in 
the  commission  of  some  unlawful  act,  is  manslaughter. 
The  punishment  of  murder  in  the  first  degree  is  death  or 
imprisonment  in  the  penitbntiary  for  life ;  of  murder  in  the 
second  degree,  such  imprisonment  for  life;  of  manslaugh- 
ter, such  imprisonment  for  not  more  than  twenty-one  nor 
less  than  two  years.  Rev.  Stat.  (1876),  423-426.  In  In- 
diana,  intent  to  kill  is  not  essential  to  constitute  murder 
in  the  first  degree.     Stocking  v.  State,  7  Ind.  326. 

In  Illinois:  "  Murder  is  the  unlawful  killing  of  a  human 
being,  in  the  peace  of  the  people,  with  malice  aforethought, 


144  Houicxbtf. 

eithei  express  or  implied.  Expresd  malice  is  that  delib^- 
ate  intention  unlawfully  to  take  away  the  life  of  a  fellow- 
creature,  which  is  manifested  by  external  circumstances 
capable  of  proof.  Malice  shall  be  implied  when  no  consid- 
erable provocation  appears,  or  when  all  the  circumstances 
of  the  killing  show  an  abandoned  and  malignant  heart." 
Rev.  Stats.  (1877),  §  140,  p.  370.  If  the  death  of  the  mother 
results  from  an  attempt  to  cause  abortion  or  miscarriage, 
the  person  so  attempting  is  guilty  of  murder.  §  3,  p.  349. 
If  the  life  of  any  person  be  lost  in  consequence  of  an  arson, 
the  person  guilty  of  such  arson  is  guilty  of  murder.  §  18, 
p.  351.  Whoever  willfully  and  maliciously  obstructs  or 
injures  a  railway  or  rolling-stock,  or  places  a  false  signal- 
light  thereon,  with  intent  to  obstruct  the  use  of  the  road 
or  injure  persons  or  property  passing  thereon,  by  reason 
whereof  any  person  is  killed,  the  person  so  oflfending  is 
guilty  of  murder.  §  186,  p.  376.  Whoever,  by  willful  and 
corrupt  perjury,  or  subornation  of  perjury,  procures  the 
conviction  and  execution  of  any  innocent  pei*8on,  is  guilty 
of  murder.  §  226,  p.  383.  Manslaughter  is  the  unlawful 
killing,  without  malice  express  or  implied,  and  without  any 
mixture  of  deliberation  whatever.  It  must  be  voluntary, 
upon  a  sudden  heat  of  passion,  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion  irresistible,  or  in- 
voluntary, in  the  commission  of  an  unlawful  act,  or  a  law- 
ful act,  without  due  caution  or  circumspection.  §  143,  p. 
370.  The  punishment  of  murder  is  death  or  imprisonment 
in  the  penitentiary  for  life,  or  for  a  term  not  less  than  four- 
teen years ;  of  manslaughter,  such  imprisonment  for  life  or 
for  any  term  of  years,  the  punishment  to  be  determined  by 
the  jury,  if  a  trial — by  the  court,  upon  a  plea  of  guilty. 
§§  142, 146. 

In  Michigan,  murder  is  not  defined  by  statute;  but  all 
murder  perpetrated  by  means  of  poison,  or  lying  in  wait, 
or  any  other  kind  of  willful,  deliberate,  and  premeditated 
killing,  or  committed  in  the  perpetration  or  attempt  to 
perpetrate  any  arson,  rape,  robbery,  or  burglary,  is  declared 
murder  in  the  first  degree ;  and  all  other  kinds  of  murder, 
the  second  decree.     Murder  bv  reason  of  a  duel  is  the  same 
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as  in  Indiana.  Manslaughter  is  not  defined.  The  punish 
ment  of  murder  in  the  first  degree  is  solitary  confinement 
at  hard  labor  in  the  penitentiary  for  life ;  of  murder  in  the 
second  degree,  imprisonment  in  penitentiary  for  life  or  such 
term  of  years  as  the  court  may  determine ;  of  manslaugh- 
ter, imprisonment  for  not  more  than  fifteen  years,  or  fine 
not  exceeding  one  thousand  dollars  or  both.  Rev.  Stat. 
(1872),  2270-2272. 

In  Iowa,  murder  is  killing  any  haman  being,  with  malice 
aforethought,  either  express  or  implied.  The  degrees  are 
defined  as  in  Michigan.  Fighting  a  duel  with  deadly 
weapons,  and  inflicting  a  mortal  wound  on  the  antagonist, 
whereof  death  ensues,  is  murder  in  the  first  degree.  Man- 
slaughter is  ndt  defiued.  The  punishment  of  murder  in 
the  first  degree  is  imprisonment  for  life  at  hard  labor  in  the 
penitentiary;  in  the  second  degree,  imprisonment  for  life 
or  for  a  term  not  less  than  ten  years ;  of  manslaughter,  im- 
prisonment for  not  more  than  eight  years  and  fine  not  ex- 
ceeding one  thousand  doUars.] 


APPENDIX. 

The  importance  of  a  clear  apprehension  of  the  state  of 
the  law  as  to  what  acts  are  murder,  manslaughter,  and  non- 
felonious  homicide  respectively,  makes  it  not  impertinent 
to  insert  the  following  compilation  of  distinctions  judicially 
laid  down  on  the  subject,  made  by  Sir  James  Stephen  (Gen. 
View  of  Crim.  Law,  116) : — 

"  The  following  states  of  mind  have  been  specifically  de- 
termined to  be  wicked  or  malicious  in  the  degree  necessary 
to  constitute  murder : 

"  (a.)  An  intent  to  kill  whether  directed  against  the  per- 
son killed  or  not,  or  against  any  specific  person  or  not. 

"  (b.)  An  intent  to  commit  felony. 

"  (c.)  An  intent  illegally  to  do  great  bodily  harm. 

"  (d.)  Wanton  indift'erence  to  life  in  the  performance  of 

an  act  likely  to  cause  death,  whether  lawful  or  not. 
10 
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(e.)  A  deliberate  intent  to  fight  with  deadly  weapons. 

^^  (f.)  An  intent  to  resist  a  lawful  apprehension  by  any 
person  legally  authorized  to  apprehend. 

<^  The  following  states  of  mind  have  been  determined  to 
constitute  that  lighter  degree  of  malice  which  is  necessary 
to  the  crime  of  manslaughter : 

"  (a.)  An  intent  to  kill  under  the  recent  provocation, 
either  of  considerable  personal  violence  inflicted  on  the 
prisoner  by  the  deceased,  or  of  the  sight  of  the  act  of 
adultery  committed  by  the  deceased  with  the  prisoner's 
wife. 

"(b.)  An  intent  to  inflict  bodily  injury,  not  likely  to 
cause  death,  under  a  slight  provocation;  as  when  a  man 
striking  a  trespasser  with  a  slight  stick,  kills  him. 

'^  (c.)  A  deliberate  intent  to  fight  in  a  manner  not  likely 
to  cause  death,  or  an  intent  to  use  a  deadly  weapon  in  a 
fight  begun  without  the  intention  to  use  it. 

<'  (d.)  An  intent  to  resist  an  unlawful  apprehension,  or 
an  apprehension  of  tbe  lawfulness  of  which  the  prisoner 
bad  no  notice. 

"  (e.)  An  intent  to  apprehend,  or  otherwise  to  execute, 
legal  process  executed  with  unnecessary  violence. 

"(f.)  Negligence  in  doing  a  lawful  act,  or  an  unlawful 
act  not  amounting  to  felony. 

"  The  following  states  of  mind  have  been  held  not  to  be 
malicious  or  wicked  at  all,  and  when  any  of  theui  exist  at 
the  time  when  death  is  caused,  no  crime  is  committed  : 

"  (a.)  An  intent  to  execute  sentence  of  death. 

"  (b.)  An  intent  to  defend  person,  habitation,  or  property 
against  one  who  manifestly  intends,  or  endeavors  by  vio- 
lence or  surprise,  to  commit  a  known  (i.  ^.,  apparent)  felony, 
such  as  rape,  robbery,  arson,  burglary,  etc. 

"  (c.)  An  intent  lawfully  to  apprehend  or  keep  in  custody 
a  felon  who  can  not  otherwise  be  apprehended  or  kept 
in  custody,  or  to  keep  the  peace  if  it  can  not  otherwise  be 
kept. 

"(d.)  Absence  of  all  unlawful  and  malicious  intents  or 
states  of  mind.   ^(This  is  the  case  of  accident.)  " 
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CHAPTER  II. 

BAPB,  ETC. 

RAPE. 

The  offense  of  carnal  knowledge  of  a  woman  by  force  against 
her  will. 

Certain  persons  can  not  be  convicted  of  this  crime.  An  infant 
under  the  age  of  fourteen  is  deemed  in  law  to  be  incapable  of  com- 
mitting this  offense,  on  account  of  his  presumed  physical  incapacity. 
And  this  is  a  presumption  which  can  not  be  rebutted  by  evidence 
of  capacity  in  the  particular  case.(l)  Neither  can  a  husband  be 
guilty  of  a  rape  upon  his  wife.  But  both  a  husband  and  a  boy 
under  fourteen  may  be  convicted  as  principals  in  the  second  degree, 
and  may  be  punished  for  being  present  aiding  and  abetting. 

To  constitute  the  offense,  the  act  must  be  committed  by  force, 
and  without  the  consent  of  the  female.  If,  however,  she  yielded 
through  fear  of  death  or  duress,  it  is  nevertheless  rape ;  for  here 
the  consent  is  at  most  imperfect.  So  alsQ  when  she  submitted 
under  a  false  representation,  such  as  that  she  was  about  to  undergo 
medical  treatment,  she  being  ignorant  of  the  nature  of  the  act.(y) 
But  the  crime  is  not  committed  when  the  woman  has  consented  to 
the  act  of  connection  under  the  belief  that  the  man  was  her  hus- 
band. In  that  case,  however,  the  man  may  be  convicted  of  an 
assault,  (s)  It  is  equally  rape  though  the  female  is  a  common 
prostitute  or  the  concubine  of  the  prisoner;  but  circum- 
stances of  this  nature  will  probably  operate  with  the  jury 
in  their  consideration  as  to  whether  there  was  consent.  It 
is   necessary    to    prove    penetration,    but    not    any    thing    fur- 

(1)  This  presumption  can  be  rebutted  in  Ohio,  by  proof  of  actual  pu- 
berty.   Williams  v.  State,  14  Obio,  222. 

(y)  R.  V.  Flattery,  L.  R.  Q.  B.  410;  46  L.  J.  (M.  G.^  130. 

(2)  Jl.  V.  Barrow,  L.  R.  1  C.  0.  K.  166;  88  L.  J.  (M.  O.)  20.  It  is  doubtful 
whether,  after  the  remarks  of  the  judges  in  R.  v.  Flattery,  R.  v.  Barrow 
would  now  be  followed. 
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ther.(<)(l)  If  the  prosecution  fail  to  prove  this,  the  pris- 
oner may  nevertheless  be  convicted  of  the  attempt. 

At  almost  every  trial  for  this  crime  the  words  of  Sir 
Matthew  Hale  are  recalled :  "  It  is  an  accusation  easy  to  be 
made  and  hard  to  be  proved,  but  harder  to  be  defended  by 
the  party  accused,  though  innocent."  It  will  be  well  to  es- 
timate the  decree  of  credibility  of  the  testimony  of  the 
woman,  for  of  course  she  is  a  competent  witness.  On  this 
point  we  can  not  do  better  than  remember  the  words  of 
Black8tone.(M)  The  credibility  of  her  testimony,  and  how 
far  she  is  to  be  believed,  must  be  left  to  the  jury  upon  the 
circumstances  of  fact  that  concur  in  that  testimony.  For 
instance,  if  the  witness  be  of  good  fame  ;  if  she  presently 
discovered  the  oftense  and  made  search  for  the  ofltender ;  if 
the  party  accused  fled  for  it ;  these  and  the  like  are  con- 
curring circumstances,  which  give  greater  probability  to 
her  evidence.  But,  on  the  other  side,  if  she  be  of  evil 
fame,  and  stand  unsupported  by  the  testimony  of  others ;  if 
she  concealed  the  injury  for  any  considerable  time  after  she 
had  opportunity  to  complain ;  if  the  place  where  the  fact 
was  alleged  to  have  been  committed  was  where  it  was  pos- 
sible she  might  have  been  heard,  and  she  made  no  outcry ; 
these  and  the  like  circumstances  carry  a  strong,  but  not 
conclusive,  presumption  that  her  testimony  is  false  or 
feigned.  The  prisoner  may  call  evidence  to  her  generally 
bad  character  for  want  of  chastity  or  indecency,  and  of  her 
having  had  connection  with  him  previously,  but  not  of  her 
having  had  connection  with  others.  As  to  the  last  point 
she  may  be  asked  the  question,  but  is  not  compelled  to  an- 
swer it ;  if  she  denies  it,  the  person  referred  to  can  not  be 
called  to  contradict  her.(x) 

The  punishment  for  this  crime,  which  is  a  felony,  is  penal 
servitude  to  the  extent  of  life.(y) 

(0  24  and  25  Vict.,  c.  100,  g  63.        (t*)  4  Bl.  213. 

(x)  R.  V.  Holmes.  L.  R.,  1  C.  C.  R.  334;  41  L.  J.  (M.  C.)  12. 

(y)  24  and  25  Vict.,  c.  100,  g  48. 

(1)  It  was  otherwise  before  the  statute.  Penetration  is  made  euf- 
ficient  by  statute  in  Indiana,  Rev.  Stat  1876,  p.  430;  Illinois,  Rev.  Stat. 
1877,  p.  384;  Michigan,  Rev.  Stat.  1871,  p.  2073;  and  Iowa,  Rev.  Stat 
1873,  p.  9 ;  74  Ohio  L  349. 
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CARNALLY  ABUSING  CHILDREN. 

To  unlawfully  and  carnally  know  and  abuse  auy  girl,  if 
she  is  under  the  age  of  twelve  years,  is  a  felony,  punisha- 
ble by  penal  servitude  to  the  extent  of  life ;  if  between 
twelve  and  thirteen,  whether  with  or  without  the  consent 
of  the  girl,  it  is  a  misdemeanor,  punishable  by  imprison- 
ment not  exceeding  two  years.(2) 

In  this  oflfense  it  is  immaterial  whether  the  act  were  done 
with  or  without  the  consent  of  the  child.  She  may  be  a 
witness  on  her  oath  if  she  appears  suflSiciently  to  understand 
the  nature  and  obligation  of  an  oath. 

Another  offense  may  be  noticed  here :  By  false  pretenses, 
felse  representations,  or  other  fraudulent  means,  to  pro- 
cure any  female  under  the  age  of  twenty-one  years  to  have 
illicit  carnal  connection  with  any  man  is  a  misdemeanor, 
punishable  by  imprisonment  not  exceeding  two  years. (a) 

To  commit  an  indecent  assault  upon  a  female,  or  to  at- 
tempt to  have  carnal  knowledge  of  a  girl  under  twelve  years 
of  age,  is  a  misdemeanor,  punishable  by  penal  servitude  not 
exceeding  two  years.  (6) 

UNNATURAL  CRIMES. 

To  commit  the  crime  against  nature,  with  mankind  or 
with  any  animal,  is  a  felony,  punishable  by  penal  servitude ; 
the  penal  servitude  may  extend  to  life,  but  may  not  be  less 
than  ten  years.(c)  The  evidence  is  the  same  as  in  rape, 
with  two  exceptions :  (a)  ft  is  not  necessary  to  prove  the 
offense  to  have  been  committed  without  the  consent  of  the 
person  upon  whom  it  was  perpetrated,  (b)  Both  parties, 
if  consenting,  are  equally  guilty ;  but  if  one  of  the  parties 
is  a  boy  under  the  age  of  fourteen  years,  it  is  felony  in  the 
other  only.  [There  is  no  such  crime  in  Ohio,(l)  Indiana, 
or  Iowa.  (2)] 

To  attempt  to  commit  the  said  crime,  or  to  make  an  as- 
sault with  intent  to  commit  the  same,  or  to  make  an  inde- 


(f)  38  and  39  Vict.  c.  94.  (a)  24  and  25  Vict.,  c.  100,  §  49. 

(b)  Ibid.,  §  52.  C^)  Ibia.,  ?  01. 

(1)  Davis  V,  Browp,  27  Ohio  St.  :\2  k 

(2)  Estes  V.  Carter,  10  Iowa.  4  >» 
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cent  assault  npon  a  male  person,  is  a  misdemeanor,  punish- 
able by  penal  servitude  to  the  extent  of  ten  years.(eQ 

ATTEMPTS  TO   PROCURE   ABORTIOK. 

Three  classes  of  persons  may  be  guilty  of  crimes  under 
this  heading.  The  woman  herself — the  person  who  pro- 
cures or  supplies  the  drug,  etc. — some  other  person. 

For  a  woman,  being  with  child,  with  intent  to  procure 
her  own  miscarriage,  to  administer  to  herself  any  poison  or 
other  noxious  drug,  or  to  use  any  instrument  or  other 
means ;  or. 

For  any  person  to  do  the  same  witlx  intent  to  procure 
the  miscarriage  of  any  woman,  whether  she  be  with  child 
or  not,  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  l\{e.{e)  It  is  not  necessary  that  the  drug  admin- 
istered should  have  any  tendency  to  produce  miscarriage ; 
it  is  enough  if  it  is  *^  noxious "  and  is  given  with  the  in- 
tent charged,  if  it  is  in  itself  hurtful.(/) 

For  any  person  to  procure  or  supply  poison  or  other 
noxious  thing,  or  any  instrument  or  thing,  knowing  that 
the  same  is  intended  to  be  unlawfully  used  with  intent  to 
procure  the  miscarriage  of  a  woman,  is  a  misdemeanor, 
punishable  by  penal  servitude  to  the  extent  of  five  year8.(^) 

(d)  24  and  25  Vict.,  c.  100,  g  62.      As  to  obtaining  money  by  threat 
ening  to  accuse  of  thia  crime,  v.  p.  104. 
(s)  Ibid,  8  58.  ^  (/)  R.  v.  Cramp.  14  Cox,  39a 

(^)  24  and  25  Vict.,  c.  100,  {  59.     *  . 
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CHAPTER  ni. 

ASSAULTS,  ETC. 

UmnsB  tbifl  head  we  shaU  consider  all  the  remaming  offenseB 
against  the  person. 

COMMON  ASSAULT. 

An  onaiift  is  an  attempt  or  offer  to  commit  a  forcible  crime 
against  the  person  of  another ;  for  example,  presenting  a  loaded 
gun  at  a  person.  It  wiU  be  noticed  that  there  need  not  be  an 
actual  touching  of  the  person  assaulted.  But  mere  words  never 
amount  to  an  assault,  (t) 

The  combatants  at  a  prize  fight  and  all  persons  aiding  and  abet- 
ting therein  are  guilty  of  an  assault  for  which  an  indictment  will 
lie.  But  (Lord  Coleridge,  C.  J.,  Pollock,  B.,  and  Matthew,  J., 
dissenting)  the  mere  voluntary  presence  of  persons  at  a  prize  fight 
does  not  necessarily  make  them  guilty  of  an  assault,  as  aiding  and 
abetting.  (ii) 

The  unlimited  character  of  this  crime  makes  it  a  convenient 
means  of  punishing  a  variety  of  crimes,  which  do  not  at  first  sight 
seem  to  be  assaults,  at  least  not  in  the  popular  signification  of  the 
term ;  for  example,  putting  a  child  into  a  bag,  hanging  it  on  some 
palings,  and  there  leaving  it.(v) 

A  battery  is  not  necessarily  a  forcible  striking  with  the  hand  or 
stick  or  the  like,  but  includes  every  touching  or  laying  hold  (how- 
ever trifling)  of  another  person,  or  his  clothes,  in  an  angry,  re- 
vengeful, rude,  insolent,  or  hostile  manner ;  for  example,  jostling 
another  out  of  the  way.  Thus,  if  a  man  strikes  at  another  with  a 
cane  or  fist,  or  throws  a  bottle  at  him,  if  he  miss,  it  is  an  (uscmtt; 
if  he  hit,  it  is  a  battery. 

As  a  rule,  consent  on  the  part  of  the  complainant  deprives  the 
act  of  the  character  of  an  assault,  unless,  indeed,  non-resistance 
has  been  brought  about  by  fraud.    But  the  fact  of  consent  will  in 

(t)  1  Hawk.,  c,  62,  }  1. 

(«)  R.  V.  Coney,  8  Q.  B.  D.  &84;  61  L.  J.  (H.  0.)  66;  46  L.  T.  N.  S.  807; 
SO  W.  B.  678. 
(v)  B.  V.  Harcb,  1  C.  &  E.  496. 
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general  be  immaterial  when  an  actual  battery  or  breach  of  the 
peace  has  been  committed,  (w) 

A  common  assault  is  also  the  subject  of  a  civil  action  for  dam- 
ages; and  the  party  injured  may  either  prosecute  or  bring  his 
action  first.  The  court  will  not,  however,  pass  judgment  during 
the  pendency  of  a  civil  action  for  the  same  assault,  (^)  the  reason 
obviously  bemg  that  otherwise  the  issue  of  the  civil  action  might 
be  prejudiced. 

A  common  assault,  that  is,  a  mere  assault  which  may  or  may  not 
have  proceeded  to  a  battery,  is  a  misdemeanor,  punishable  by  im- 
prisonment not  exceeding  one  year,  (z)  But  the  justice  of  the  case 
is  often  more  adequately  met  by  compensation  to  the  person  in- 
jured. Therefore,  with  the  assent  of  the  prosecution,  if  the  cir- 
curastances  appear  to  warrant  that  course,  the  court  may  aUow  the 
defendant  to  plead  guilty,  and  inflict  upon  him  a  merely  nominal 
fine,  on  the  understanding  that  he  shall  make  a  compensation  to 
the  prosecutor,  (a) 

Common  assaults  are  usually  disposed  of  by  the  magistrates  as- 
sembled at  petty  sessions.  The  limit  of  punishment  in  ordinary 
cases  of  such  summary  conviction  is  a  fine  of  £5  or  imprisonment 
not  exceeding  two  months ;  but  in  some  more  serious  cases  of  as- 
sault upon  females  or  boys  whose  age  does  not  exceed  fourteen 
years,  the  limits  are  £20  and  six  months,  (b) 

When  a  husband  is  convicted  summarily  or  otherwise  of  an  ag- 
gravated assault  upon  his  wife,  the  court  or  magistrate,  if  satisfied 
that  the  future  safety  of  the  wife  is  in  peril,  has  power  to  make  an 
order  having  the  effect  of  a  judicial  separation  ;  and  may  also  order 
the  husband  to  pay  a  weekly  sum  for  the  support  of  the  wife,  and 
to  give  the  custody  of  children  under  the  age  of  ten  years  to  the 
wife.  The  orders  for  alimentary  payments  and  for  custody  of  the 
children  are  revocable  in  case  of  adultery  of  the  wife.  And  all 
orders  under  these  powers  are  subject  to  appeal  to  the  Probate  and 
Admiralty  Division  of  the  High  Court  of  Justice. (c) 

The  magistrates  have  not  power  to  hear  and  determine  any  as- 
sault involving  a  question  of  title  to  lands,  tenements,  or  heredita- 
ments, or  any  interest  therein  or  accruing  therefrom,  or  as  to  any 
bankruptcy  of  insolvency,  or  any  execution  under  the  process  of 
any  court  of  justice.     And  if  the  assault  is  accompanied  by  an  at- 

(to)  Broom,  917.  (y)  R.  v.  Mahon,  4  A.  A  E.  575. 

(a)  24  and  25  Vict.,  c.  100,  {  47.  (o)  R.  v.  Roxburgh,  12  Cox,  a 

{b)  24  and  25  Vict.,  c.  100,  K  42,  48. 
(c)  41  and  42  Vict.,  c.  19. 
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tempt  to  commit  a  felony,  or,  in  tlie  opinion  of  the  magistrates,  is 
a  fit  subject  for  prosecution  by  indictment,  they  may  abstain  from 
any  adjudication  and  leave  the  case  to  be  prosecuted  by  indict- 
ment (d) 

As  to  the  evidence  on  the  part  of  the  accused,  it  may  be  stated 
generally  that  the  same  facts  which  would  reduxse  a  homicide  to 
misadventure  are  a  good  defense  upon  an  indictment  for  a  battery,  (e) 
Other  defenses  are,  that  it  was  committed  merely  in  self-defense, 
or  in  the  proper  administration  of  moderate  correction,  or  in  the 
execution  of  public  justice,  or  in  some  lawful  game.  Inasmuch  as 
it  would  not  be  right  that  the  defendant  should  be  punished  twice 
for  the  same  offense,  it  is  a  good  defense  that  the  matter  has  been 
disposed  of  by  two  justices:  provided  that  if  the  defendant  has 
been  convicted,  he  has  paid  the  penalty  and  suffered  the  imprison- 
ment awarded ;  if  dismissed,  it  does  not  matter  whether  it  was  on 
the  ground  of  justification,  the  trifling  character  of  the  offense,  or 
because  it  was  not  proved.  (/) 

So  much  for  common  assaults ;  we  have  now  to  deal  with  those  of 
an  aggravated  character. 

ACTUAL  AND   GRIEVOUS « BODILY  HARM. 

K  the  assault  occasions  aettud  bodily  harm,  the  punishment  is 
penal  servitude  to  the  extent  of  five  years  (^)  for  the  misdemeanor. 
Actual  bodily  harm  would  include  any  hurt  or  injury  calculated  to 
interfere  with  the  health  or  comfort  of  the  prosecutor;  it  need  not 
be  an  injury  of  a  permanent  character. (A)  Nor  is  it  necessary  that 
there  should  be  an  intention  to  injure  particular  persons.  Thus, 
where  the  prisoner  shortly  before  the  conclusion  of  a  performance 
at  a  theater,  with  the  intention  and  with  the  result  of  causing 
terror  in  the  minds  of  persons  leaving  the  theater,  put  out  the  gas 
lights  on  a  staircase  which  a  large  number  of  such  persons  liad  to 
descend  ii)  order  to  leave  the  theater,  and  also  placed  an  iron  bar 
across  a  doorway  through  which  they  had  in  leavitig  to  pass,  and 
thereupon  a  panic  seized  a  large  portion  of  the  audience,  and  they 
rushed  in  fright  down  the  staircase,  forcing  those  in  front  across 
the  iron  bar,  and  thus  several  of  the  audience  were  thrown  down 
or  otherwise  severely  injured,  it  was  held  that  the  prisoner  was 

(d)  24  and  26  Vict.,  c.  100,  {  46.  (e)  Arch.  696. 

(/)  24  and  25  Vict.,  c.  100,  K  44,  46.  (g)  Ibid.,  I  47. 

(A)  Arch.  694. 
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righdy  conyicted  of  tmlawfiillj  and  malicioudy  inflicting  grievoas 
bodily  harm,  (i) 

Unlawfully  and  maliciously  \D(m'nding  or  inflicting  any  gridowB 
bodily  harm  upon  any  other  person,  with  or  without  any  weapon  or 
instrument,  is  a  misdemeanor,  punishable  by  penal  servitude  to  the 
extent  of  five  years.  (Jk)  If  any  person  (a)  wound  (b),  cause 
grievous  bodily  harm  (c),  shoot  at,  or  (d)  attempt  to  shoot  at  any 
other  person,  with  intent  to  (a)  maim  (b),  disfigure,  or  (c)  disable 
any  person,  or  (d)  to  do  some  other  grievous  bodily  harm  to  him, 
or  (e)  to  resist  or  prevent  the  lawful  apprehension  of  any  one,  he 
is  guilty  of  a  felony,  punishable  by  penal  servitude  to  the  extent 

of  life.(0 

To  constitute  a  toaunding,  the  continuity  of  the  skin  must  be 
broken.  The  nature  of  the  instrument  is  immaterial,  whether  it 
be  a  stab  by  a  knife,  a  kick,  or  a  gunshot  wound,  etcCtn) 

To  maim  is  to  injure  any  part  of  a  man's  body,  which  may  ren- 
der him  less  capable  of  fighting.     The  injury  is  termed  mayhem. 

The  term  *'  dttfigure'*  explains  itself.  To  disable^  refers  to  the 
causing  of  a  permanent,  and  not  merely  a  temporary  disablement,  (n) 

The  ffrievous  bodily  harm  need  not  be  either  permanent  or  danger- 
ous, so  long  as  it  seriously  interferes  with  health  or  comfort. (o) 

The  intent  can  of  course  t)nly  be  proved  by  presumptive  evidence 
gathered  from  the  facts  of  the  case.  The  intent  need  not  be  to 
maim,  etc.,  the  particular  person  who  is  injured;  thus,  if  a  person 
intending  to  inflict  grievous  bodily  harm  on  A.,  wounds  B.,  he  is 
guilty  of  wounding  with  intent,  etc.(j)) 

ASSAULT  WITH  IKTENT  TO  COMMTT  A  FELONY. 

This  crime  is  a  misdemeanor,  punishable  with  imprisonment  not 
exceeding  two  years.  If  the  intent  can  not  be  proved,  the  defend- 
ant may  be  convicted  of  a  common  assault.  (9) 

ADMINI8TERINO   POISON,  ETO. 

To  administer,  etc. ,  any  poison,  or  other  destructive  or  noxious 
thing,  so  as  thereby  to  endanger  life  or  to  inflict  grievous  bodily 

(i)  R.  V.  Martin,  L.  R.  8  Q.  B.  D.  64;  61  L.  J.  (M.  C.)  86;  46  L.  T.  N.  8. 
444;  SOW.  R.  106. 
{k)  24  and  26  Vict.,  c.  100, 1  20.  {1}  Ibid.,  g  18. 

(m)  R.  V.  Wood,  1  Mood.  C-  C.  278;  R.  v.  Briggg,  Ibid.,  818. 
(n)  R.  «.  Boyce,  1  Mood.  C.  C.  29.      (0)  v.  R.  v.  Ashman,  1  F.  A  P.  88. 
Ip)  R.  V.  Stopford,  11  Cox,  648.  (y)  24  and  26  Vict.,  c.  100,  {  8a 
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harm,  is  a  fdonj,  punishable  by  penal  seryitnde  to  the  extent  of 
ten  years,  (r)  If  the  administering,  though  it  does  not  so  endanger 
life  or  inflict  harm,  is  with  intent  to  injure,  aggrieve,  or  annoy  the 
person,  the  offense  is  a  misdemeanor,  punishable  by  penal  servitude 
to  the  extent  of  five  years,  (a)  A  person  indicted  for  the  first  of- 
fense may  be  found  guilty  of  the  second.  (0 

EXPLOSIVE  OR  OOBBOBIVE  SUBSTANCES. 

By  explosion  of  gunpowder  or  other  explosive  substance,  to  bum, 
maim,  disfigure,  disable,  or  do  and  grievous  bodily  harm  to  any 
person,  is  a  felony,  punishable  by  penal  servitude  to  the  extent  of 
life.(u)  The  same  punishment  is  awarded  for  causing  any  gun- 
powder, or  other  explosive  substance,  to  explode,  or  sending  or  de- 
livering to,  or  causing  to  be  taken  or  received  by,  any  person,  any 
explosive  or  other  dangerous  or  noxious  thing,  or  putting  or  laying 
at  any  place,  or  throwing  at  or  upon,  or  otherwise  applying  to  any 
person  any  corrosive  fluid  or  any  destructive  or  explosive  sub- 
stance, with  intent  to  bum,  maim,  disfigure,  or  disable,  or  do  any 
grievous  bodily  harm  to  any  person,  and  this  whether  any  bodily 
injury  be  effected  or  not.(v)  If  the  gunpowder  or  other  explosive 
substance  is  placed  in,  thrown  in,  into,  upon,  against,  or  near  any 
building,  ship,  or  vessel,  with  intent  to  do  any  bodily  injury  to  any 
person,  whether  such  purpose  be  effected  or  not,  the  offender  is 
guilty  of  a  felony,  punishable  by  penal  servitude  to  the  extent  of 
fourteen  years,  (ti?) 

ENDANOERINO  SAFETY  OF  RAILWAY  PAS8ENOEB8. 

The  following  acts  are.  felonious,  punishable  by  penal  servitude 
to  the  extent  of  life : 

To  put  or  throw  upon  or  across  any  railway  any  wood,  stone,  or 
other  thing;  (ii.)  to  take  up,  remove,  or  displace  any  rail,  sleeper, 
or  other  thing  belonging  to  a  railway;  (iii.)  to  move  or  divert  any 
points  or  other  machinery  belonging  to  any  railway ;  (iv.)  to  make, 
or  show,  hide,  or  remove  any  signal  or  light  upon  or  near  to  any  rail- 
way ;  (v.)  to  do  or  cause  any  other  thing  to  be  done  with  intent  to 
endanger  the  safety  of  passengers  ;(x)  or  (vi.)  to  throw  against  or 
into  any  railway  engine,  carriage,  or  truck,  any  wood,  stone,  or 

(r)  24  and  26  Yiot.,  c.  100,  {  28.  (s)  Ibid.,  i  24. 

(i)  Ibid.,  26.  (u)  Ibid.,  i  2S. 

(«)  Ibid,  i  29.  (w)  Ibid.,  i  80. 
(x)  Ibid.,  {  82. 
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other  thing,  with  intent  to  injure  or  endanger  the  safety  of  any 
person  in  the  train,  (y) 

It  is  a  misdemeanor,  punishable  with  imprisonment  not  exceed- 
ing two  years,  by  any  unlawful  act,  or  by  any  willful  omission  or 
neglect,  to  endanger  the  safety  of  any  person  conveyed  or  being 
in  or  upon  a  railway,  or  to  aid  or  assist  therein. (a) 

As  to  injuries  from  furious  driving,  v.  p.  120. 

ASSAULTS,  ETC.,  CONNECTED  WITH   WRECKS. 

To  impede  any  person  endeavoring  to  escape  from  a  wreck  or 
vessel  in  distress,  or  endeavoring  to  save  another,  is  a  felony,  pun- 
ishable by  penal  servitude  to  the  extent  of  life.  (6) 

ASSAULTS  ON   OFFICERS. 

To  assault,  resist,  or  willfully  obstruct  any  peace  officer  in  the 
due  execution  of  his  duty,  or  any  person  acting  in  aid  of  such 
officer,  or  to  assault  any  person  with  intent  to  resist  or  prevent  the 
lawful  apprehension  of  oneself  or  of  any  other  person  for  any  of- 
fense, is  a  misdemeanor,  punishable  by  imprisonment  not  exceed- 
ing two  years,  (c) 

ASSAULTS  ON  THOSE  IN  A  DEFENSELESS  POSITION. 

Apprenti4ies  or  serwmk. — Whosoever,  being  legally  liable,  either 
as  master  or  mistress,  to  provide  for  any  apprentice  or  servant 
necessary  food,  clothing,  or  lodging,  willfully  and  without  lawful 
excuse  refuses  or  neglects  to  do  so,  or  (b)  unlawfully  or  mali- 
ciously does,  or  causes  to  be  done,  any  bodily  harm,  so  that  the  life 
of  the  apprentice  or  servant  is  likely  to  be  permanently  injured,  is 
guilty  of  a  misdemeanor,  and  is  punishable  by  penal  servitude  to 
the  extent  of  five  years,  (d)  ^ 

I/unaiics. — Abusing,  ill-treating,  or  willfully  neglecting  a  patient 
in  a  private  asylum,  by  any  person  employed  therein,  or  any  single 
patient  by  any  one  having  charge  of,  or  attending  upon,  such  lunatic, 
is  a  misdemeanor,  or  punishable,  on  summary  conviction,  by  forfeit- 
ure not  exceeding  £20.  (e)  So,  also,  is  the  striking,  wounding,  ill- 
treating,  or  willful  neglect  of  any  lunatic  confined  in  a  county  or 


(y)  24  and  26  Vict.,  c.  100,  §  38.  (a)  Ibid.,  i  84. 

(b)  Ibid.,  8  17. 

(c)  24  and  25  Vict.,  c.  100,  §  88.      v.  also  34  and  85  Vict.,  c.  112,  J  12. 
For  assaalting,  etc.,  officers  of  the  custom,  v.  p.  105. 

{d)  24  and  26  Vict.,  c.  100,  §  26.  (c)  16  and  17  Vict.,  c.  96,  }  9. 
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public  asylum  by  any  person  employed  therein. (m)  A 
similar  provision  is  made  with  regard  to  persons  confined 
in  asylums  for  criminal  lunatic8.(n) 

FALSE   IMPRISONMENT. 

False  imprisonment  is  a  misdemeanor  at  common  law, 
punishable  by  fine  or  imprisonment,  or  both.  All  that  the 
prosecutor  has  to  prove  is  the  imprisonment;  it  is  for  the 
defendant  to  justify  what  he  did.(o)  A  count  for  a  com- 
mon assault  is  usually  added. 

Every  confinement  or  restraint  of  the  liberty  of  a  person 
is  an  imprisonment ;  for  example,  by  detaining  a  man  in 
the  streets.  Though  a  party,  on  being  shown  a  magis- 
trate's warrant,  goes  willingly,  at  the  desire  of  a  constable, 
this  is  an  imprisonment  which  the  constable  may  be  called 
upon  to  justify.(p) 

We  have  seen,  under  the  title  "  Arrest,"  in  what  cases 
one  person  is  justified  in  detaining  another.(9) 

(m)  16  and  17  Vict,  c.  97,  §  123. 

(n)  23  and  24  Vict,  c.  75,  §  13.        (o)  Arch.  728. 

ip)  Chinn  v.  Morris,  2  C.  A  P.  361. 

{q)  As  to  indecent  assault,  v.  p.  149 ;  assaults  in  violation  of  trade 

T.  p.  loi. 
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CHAPTER  L 


LARCENY. 


Lakcent  or  theft  may  be  defined  as  "  the  willfdlly  wrong- 
fal  taking  possession  of  the  goods  of  another  with  intent 

to  deprive  the  owner  of  his  property  in  theni."(r) 

Larceny  is  either  simple  or  compound.  Compoand,  or 
as  it  is  termed  "  mixed  "  or  "  complicated  "  larceny,  differs 
from  simple  larceny  merely  in  that  the  former  is  accom- 
panied with  circumstances  of  aggravation.  We  shall  defer 
the  consideration  of  these  aggravated  cases  until  the  sim- 
ple crime  has  been  dealt  with. 

The  existing  statute  law  on  the  subject  of  larceny  and 
kindred  ofienses  is  contained  in  one'  of  the  criminal  con- 
solidation acts,  1861.(5) 

(r)  RoBc.  622;  Fitz.  St.  126.  This  definition,  taken  from  Roscoe's 
Evidence  in  Criminal  Cases,  with  a  modification  suggested  by  Sir  James 
Stephen,  may  not,  at  first  sight,  appear  to  indicate  all  the  elements  of 
larceny.  An  ordinary  definition  is  something  of  this  sort:  "A  taking 
and  carrying  away  of  the  personal  goods  of  another  of  any  value, 
against  the  will  or  without  the  consent  of  the  owner,  without  any  bona 
fide  claim  of  right,  with  a  felonious  intent." — Arch.  Quarter  Sessions. 
But  the  definition  in  the  text,  besides  avoiding  certain  defects,  contains 
all  the  essentials  set  out  in  the  second  definition.  Thus  *' witnout  any 
claim  of  right  by  the  taker"  is  included  in  the  part  relating  to  the  in- 
tent; "against  the  will  of  the  owner"  in  "wrongful;"  "carrying 
away  "  in  "  taking  possession." 

(a)  24  and  25  Vict.,  c.  96.  In  the  present  chapter,  the  quotation 
merely  of  a  section  must  be  understood  to  refer  to  that  act. 
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To  underatand  the  definition  we  have  given,  and  to  be 
prepared  to  distinguish  the  offenses  of  larceny,  embezzle- 
ment, and  obtaining  by  false  pretenses,  the  line  between 
which  is  finely  drawn,  it  will  be  necessary  to  inquire  what 
is  signified  by  "  possession,"  what  by  "  property." 

Possession  extends  not  only  to  those  things  of  which  we 
have  manual  prehension,  but  those  which  are  in  oar  house, 
on  our  land,  or  in  the  possession  of  those  under  our  con- 
trol, as  our  servants,  children,  etc.(t)  Property ^  in  the  sense 
of  the  definition,  is  **  the  right  to  the  possession,  coupled 
with  an  ability  to  exercise  that  right."(w) 

To  explain  the  nature  of  the  crime  it  will  be  convenient 
to  consider  separately  the  component  parts  of  the  defini- 
tion under  the  following  heads : 

i.  What  kinds  of  property  may  be  the  subjects  of  lar- 
ceny, 
ii.  What  constitutes  a  willfully  wrongful  taking  pos- 
session of  another's  goods, 
iii.  What  must  be  the  intent. 

i.  The  subjects  of  larceny. 

Though  it  may  be  said  that  there  is  not  any  tenable 
ground  for  making  some  kinds  of  property  incapable  of 
being  the  subjects  of  larceny,  for  a  long  time  there  were 
many  of  such  serious  exceptions.  Some  still  continue^ 
while,  in  other  cases,  the  stealing  is  dealt  with  in  an  excep- 
tional way.(x)  The  goods  must,  iu  the  absence  of  any  ex- 
press statutory  enactment,  be  personal  goods.  This  b  the 
only  kind  of  property  which  can  be  the  subject  of  larceny 
at  common  law.    As  to  other  kinds : 

(a.)  The  first  and  chief  example  of  the  common -law  ex- 
clusion is — Things  reaU  ti8  lands  and  houses ;  and  things 
attached  or  belonging  to  the  realty^  as  trees,  grass,  the  stones 

(0  Rose.  622 ;  v.  R.  v.  Reed,  23  L.  J.  (M.  C.)  25.  (u)  Rose.  6*>2 
{x)  "  There  can  be  no  good  reason  why  stealing  a  dog,  worth  per 
hapB  many  pounds,  and  regarded  by  his  own<»r  with  strong  persona] 
regard,  should  be  less  criminal  than  stealing  the  dog's  collar,  worth 
perhaps  half  a  crown,  and  regarded  with  no  feeling  whatever." — Fitz. 
St.  138.  Yet  we  shall  find  that  the  treatment  of  the  two  cases  is  quite 
different,  and  the  punishment  disproportionate. 
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or  lead  of  a  house ;  also  tille  deeds  and  other  writings  relat- 
ing to  real  estate,  inasmuch  as  they  savor  of  the  realty, 
and  pass  like  real  property  to  the  heir  or  devisee.  If  the 
rights  of  the  owner  of  such  property  are  violated,  he  must 
seek  a  remedy  in  a  civil  action  of  trespass.  He  can  not,  as 
a  rule  (see  exception  below),  appeal  to  the  criminal  law  for 
the  punishment  of  the  offender.  But  if  the  things  are  sev- 
ered from  the  land,  etc.,  e.  g.,  mown  grass,  and  then  felo- 
niously taken  away,  these  may  be  made  the  subjects  of  an 
indictment  for  larceny,  inasmuch  as  by  the  severance  they 
have  become  personal  goods.  However,  to  give  them  this 
quality,  an  interval  must  have  elapsed  between  the  sever- 
ance and  the  removal,  so  that  the  acts  be  perfectly  distinct. 
And,  in  this  interval,  the  wrong-doer  must  have  intended 
to  have  abandoned  the  wrongful  possession  begun  at  the 
time  of  the  severance;  for  example,  it  will  not  be  larceny 
to  sever  and  then  concea],  till  one  can  conveniently  return 
and  carry  away,  however  long  the  interval  may  be,  for  the 
whole  is  regarded  as  one  continuous  act.(y) 

The  following  are  the  statutory  modifications  of  the  rule 
excluding  this  class  of  property  :{z) 

a.  Materials  of  buildings^  fixtures^  etc. — To  steal  or  to  rip, 
cut,  sever,  or  break,  with  intent  to  steal,  any  glass  or  wood- 
work belonging  to  any  building  whatsoever;  or  any  lead, 
iron,  copper,  brass,  or  other  metal;  or  any  utensil  or  fix- 
ture respectively  fixed  in  or  to  any  building  whatsoever ; 
or  any  thing  made  of  metal  or  fixed  in  any  land,  being  pri- 
vate property,  or  in  any  square  or  street,  or  in  any  place 

(v)  R.  r.  Townley.  L.  R.  1  C.  C.  R.  315;  40  L.  S.  (M.  J.)  144. 

(z)  "  The  law,  as  now  regulated  by  24  and  25  Vict,  c.  96,  excepts 
from  the  rule  that  real  property  can  not  be  the  subject  of  larceny, 
every  sort  of  real  property  likely  to  be  stolen,  such  as  fixtures,  trees, 
fences,  vegetable  productions,  and  minerals  " — ^but  still  land  itself  con- 
tinues to  be  incapable  of  being  stolen,  though  for  no  valid  reason. 
"  Suppose  that  a  man  unlawfully,  and  with  intent  to  defraud,  builds  a 
wall  in  such  a  manner  as  to  inclose  a  strip  of  land  to  which  he  knows 
he  has  no  right,  why  should  he  not  be  indicted  for  stealing  the  landf 
— Fitz.  St.  55,  132. 
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dedicated  to  the  public  use  or  ornament,  in  any  buriaU 
ground,  is  punishable  as  simple  larceny.(a) 

6.  JUineSy  etc, — To  steal,  or  sever  with  intent  to  steal,  the 
ore  of  any  metal,  or  any  manganese,  black  lead,  etc.,  or 
any  coal,  from  any  mine,  bed,  or  vein,  is  a  felony,  punish- 
able by  imprisonment  not  exceeding  two  year8.(6) 

The  same  consequences  attend  frauds  of  a  similar  nature 
by  any  one  employed  about  the  mine.(c) 

e.  Trees. — To  steal  or  destroy,  or  damage  with  intent  to 
ateal,  any  tree,  sapling,  shrub,  or  underwood  growing  in  a 
park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  in 
any  ground  adjoining  or  belonging  to  a  dwelling-house,  if 
the  injury  amounts  to  the  value  of  £1 ;  or,  if  growing  else- 
where, to  the  value  of  £5,  is  a  felony,  punishable  as  simple 
larceny.(d)  If  the  injury  is  to  the  value  of  l^.,  wherever 
the  tree,  etc.,  may  be  growing,  the  case  may  be  dealt  with 
summarily,  and  punished,  for  the  first  offense,  by  fine  not 
exceeding  £5  above  the  injury  done;  for  the  necond,  im- 
prisonment not  exceeding  twelve  months;  on  a  third  con- 
viction, the  offense  is  a  felony,  punishable  as  simple  lar- 
ceny, (t) 

d.  Plants^  etc, — To  steal  or  destroy,  or  damage  with  in- 
tent to  steal,  any  plant,  root,  fruit,  or  veo^etable  production 
growing  in  any  garden,  orchard,  hot-house,  etc.,  is  punish- 
able, on  summary  conviction,  by  punishment  not  exceed- 
ing six  months,  or  fine  not  exceeding  £20.  The  second  of- 
fense is  punishable  as  simple  larceny. (/) 

e.  JDeedSj  etc. — To  steal,  or  for  any  fraudulent  purpose  to 
destroy,  cancel,  obliterate,  or  conceal  any  or  part  of  any 
documents  of  title  to  lands,  is  punishable  by  penal  servi- 
tude to  the  extent  of  five  years.(A) 

(b.)  A  second  exclusion  by  the  common  law  is  of  choses  in 

(a)  §31.  (A)  §  38.  («)  §  39. 

(rf)5  32.  W§33.  (/)g36. 

(A)  2  28.     As  to  concealment  of  instruments  of  title,  or  falsification 
of  pedigree  by  vendor  or  mortgagor,  or  bis  solicitor  or  agent,  t.  22  and 
23  VicU,  0.  35,  8  24. 
11 
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action  (t.  e.,  mere  rights  to  demand,  by  action  or  other  {wooeedings, 
property ;  or  evidence  of  such  rights). 

But,  without  delaying  at  the  common-law  view  of  the  matter,  it 
may  be  stated  that  the  statutory  exceptions  to  it  include  "every 
chose  of  action  that  has  ever  been  known  to  be  stolen,  or  which 
occurred  to  the  mind  of  the  draughtsman  as  capable  of  being 
stolen.''(t)  Thus,  to  steal,  or  for  any  fraudulent  purpose  to  destroy, 
cancel,  or  obliterate  the  whole  or  any  part  of  any  valuable  security, 
other  than  a  document  of  title  to  lands,  is  a  felony,  of  the  same 
nature  and  degree,  and  punishable  in  the  same  manner,  as  if  the 
offender  had  stolen  any  chattel  of  like  value  with  the  sum  repre- 
sented by  the  security . (/:)  The  term  ** valuable  security"  is  de- 
clared to  include  any  order,  exchequer,  admittance,  or  other  secur- 
ity whatsoever,  entitling  or  evidencing  the  title  of  any  person  or 
body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  the  United  Kingdom,  or  of  Great  Britain,  or  of  Ireland, 
or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  com- 
pany, or  society,  whether  within  the  United  Kingdom  or  in  any 
foreign  state  or  country,  or  to  any  deposit  in  any  bank;  and  also 
any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  se- 
curity whatsoever,  for  money,  or  for  payment  of  money,  whether 
of  the  United  Kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of 
any  foreign  state ;  and  any  document  of  title  to  (lands  v.  supra) 
goods.  (0  Of  course,  under  these  terms  will-  be  included  all  or- 
dinary checks,  promissory  notes,  money  orders,  etc. 

Notwithstanding  the  comprehensiveness  of  this  provision,  it  will 
be  better  in  some  cases  to  describe  the  property  stolen  as  so  muoh 
paper,  etc. ;  for  example,  if  only  half  a  note  is  stolen,  (m) 

It  will  be  convenient  to  notice  here  the  other  exceptional  cases 
of  stealing  written  instruments. 

WUU. — To  steal,  or  for  any  fraudulent  purpose  destroy,  cancel, 
obliterate,  or  conceal,  either  during  the  life  or  after  the  death  of 
the  testator,  any  will,  codicil,  or  other  testamentary  instrument, 
whether  of  real  or  personal  property,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life.  The  criminal  pn)ceeding  does 
not  affect  the  civil  remedy  ;  and  no  person  is  liable  to  be  convicted 
if,  before  he  is  charged  with  the  offer.se,  he  has  first  disclosed  such 
act  on  oath  in  consequence  of  the  compulsory  process  of  a  court  of 


(t)  Fitz.  St.  65.  {k)  i  27.  (Q  )  1, 

(m)  R.  V.  Mead,  4  C.  &  P.  685. 
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law  or  equity,  or  in  compulsory  examination  or  depomtion  in  bank- 
ruptcy or  insolvency,  (n) 

Beeord8.^To  steal,  or  for  any  fraudulent  purpose  to  remoye,  in- 
jure, obliterate,  etc.,  records,  or  other  documents  belonging  or  re- 
lating to  a  court  of  record  or  equity,  or  of  a  public  office,  is  a  felony 
punishable  by  penal  servitude  to  the  extent  of  five  years,  (o) 

(c.)  A  third  exclusion  of  the  common  law  is  of  things  wkich  are 
not  the  suijeds  of  property  at  all. 

The  chief  example  of  this  is  in  the  case  of  certain  animals. 
But,  in  addition  to  these,  in  certain  other  things  there  is  no  prop- 
erty, as  a  corpse.  So  it  was  said  of  treasure  trove,  waifs,  etc.(p) 
Nor  can  water  in  pipes  be  the  subject  of  larceny.  (9) 

Animals — At  common  law  there  can  be  uo  larceny  of  animals  in 
which  there  is  no  property.  Such  are  beasts  that  are  fercR  naiurtB 
and  unreclaimed,  e.  g.,  deer,  hares,  or  conies  in  a  forest,  chase,  or 
warren ;  fish  in  an  open  river  or  pond ;  or  wild  fowls,  rooks  for  in- 
stance, at  their  natural  liberty ;  and  this  notwithstanding  that  the 
right  to  take  the  animals  in  the  particular  place  is  enjoyed  ex- 
clusively by  one  or  more  persons.  Thus  it  is  not  larceny  to  shoot 
and  take  a  hare  on  B.'s  land ;  the  offense  will  be  one  against  the 
game  laws.  On  the  other  hand,  dead  animals,  whether  to  be  used 
for  food  or  not,  may  be  the  subjects  of  larceny.  But  here,  with 
r^ard  to  shooting  and  taking  by  the  same  person,  the  rule  noticed 
above  as  to  a  break  in  the  proceedings  by  abandoning  possession 
must  be  observed,  (r) 

Again,  if  the  animals  are  evidently  reclaimed,  or  are  practically 
under  the  care  and  dominion  of  any  person,  and  may  serve  for 
food,  they  may  be  the  subjects  of  larceny.  So,  also,  may  be  val- 
uable domestic  animals,  as  horses ;  and  all  animals  doniitcB  naturcR 
which  serve  for  food,  as  swine,  poultry,  and  the  like ;  and  the  prod- 
uct of  any  of  them,  as  eggs,  milk,  wool,  etc.  But  other  animals 
which  do  not  serve  for  food  are  not  the  subjects  of  larceny,  e,  g,, 
dogs,  bears,  foxes,  etc.,  though  they  may  be  recovered  in  a  civil 
action. 

Such  is  the  common  law  ;  it  has  thus  been  modified  bv  statute: 

a.  Deer. —  To  unlawfully  and  willfully  cours(»,  hunt,  snare,  or 
carry  away,  <»r  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer 
kept  in  an  uninclosed  part  of  a  forest,  chase,  or  purlieu,  is  punish- 

(n)  2  29.    This  provision  as  to  non-liability  refers  also  to  the  case  of  doc- 
amenta  of  title  to  lands,  v.  p.  202. 
(o)  I  80.  (/>)  But  Y.  68. 

\q)  FereiM  «.  O'Brien,  11  Q.  B.  D.  21 ;  62  L.  J.  (M.  C.)  70;  81  W.  R.  64a 
(r)  v.  p.  160,  R.  V,  Townley. 
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able,  on  summaiy  oonviction,  by  penalty  not  exceeding  £50.  The 
second  offense  is  a  felony,  punishable  by  imprisonment  not  exceed- 
ing two  years.  («)  If  the  deed  is  done  in  an  inclosed  place,  the  first 
or  any  offense  is  a  felony,  punishable  by  imprisonment  not  exceed- 
ing two  years. (f)  To  have  in  possession,  without  satisfactorily  ac- 
counting for  the  same,  any  deer,  or  the  head,  skin,  or  other  part 
thereof,  or  a  snare  or  engine  for  taking  deer,(tt)  or  (b)  to  set  or 
use  any  such  snare,  or  destroy  any  part  of  the  fence  of  any  land 
where  any  deer  are  kept,(v)  is  punishable  on  summary  conviction. 

b.  Hares,  etc, — To  unlawfully  and  willfully,  between  the  expira- 
tion of  the  first  hour  after  sunset  and  the  beginning  of  the  last 
hour  before  sunrise,  take  or  kill  any  hare  or  rabbit  in  a  warren  or 
ground  (whether  inclosed  or  not)  lawfully  used  for  the  breeding  or 
keeping  of  hares  or  rabbits,  is  a  misdemeanor.  To  do  the  above 
at  any  other  time,  or  at  any  time  to  set  a  snare,  is  punishable,  on 
summary  conviction,  by  a  penalty  not  exceeding  £5.(ti?) 

c.  FUh,  etc. — ^To  unlawfully  and  willfully  take  or  destroy  any 
fish  in  any  water  adjoining  or  belonging  to  the  dwelling-house  of 
the  owner  of  such  water  is  a  misdemeanor;  in  water  not  so  situated, 
but  which  is  private  property,  or  in  which  there  is  any  private 
right  of  fishery,  is  punishable,  on  summary  conviction,  by  a  pen- 
alty not  exceeding  £5  above  the  value  c»f  the  fish.(x) 

To  steal  any  oysters,  or  oyster  bromi,  layer,  or  fisher}',  being  the 
property  of  any  other  person,  and  sufficiently  marked  out,  or 
known  as  such,  is  a  felony,  punishable  as  in  the  case  of  simple 
larceny.  To  use  any  net,  instrument,  etc.,  for  taking  oysters,  or  to 
drag  upon  the  ground  of  such  fishery,  is  a  misdemeanor,  punish- 
able by  imprisonment  not  exceeding  three  months. (y) 

d.  Dogs. — Stealii!*,^  a  dog  is  punishable,  on  summary  conviction, 
by  imprisonment  not  exceeding  six  months,  or  with  a  j>enalty  not 
exceeding  £20  above  the  value  of  the  dog.  A  secouil  offense  is  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding  eighteen 
months,  (z)  The  same  consequences,  without  the  alternative  of 
imprisonment  for  the  first  offense,  attend  the  unlawful  having  pos- 
session of  a  stolen  dog  or  its  skin,  knowing  it  to  have  been 
stolen. (a)  To  corruptly  take  money  for  aiding  any  person  to  re- 
cover a  dog  stolen,  or  in  the  possession  of  any  i)er8on  not  the  owner 
thereof,  is  a  misdemeanor,  punishable  by  imprisonment  not  exceed- 
ing eighteen  months.  (6j 

(«)§12.         ^0  213.         (m)  ^4.         (V)  §  15.         {w)l\l,         (ar)f24. 
(y)  I  16;  8e«  also  31  and  32  Vict.,  o.  45,  pt.  3.  ^  28.42.  48,  61,  52,  66. 
(2)  §  18.  (a)  I  I'd;  see  also  ^  22.  (6)  \  20. 
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t.  Horses^  cows,  sheep,  efe. —  One  reason  for  iucreaBing  the 
«everity  of  the  pnnipliment  is  the  ease  with  which  the  crime 
can  be  committed,  so  that  the  deterrent  effect  of  the  conse- 
quences m«y  be  proportioned  to  tlieiiulueenients  to  commit 
it.  On  this  account  the  punishment  imposed  by  statute  for 
Btealing  any  of  these  animals  exceeds  that  for  simple  lar- 
c«'nv  at  common  law. 

To  steal  a  horse,  mare,  gelding,  colt,  filly;  bull,  cow,  ox, 
heifer,  calf;  ram,  ewe,  sheep,  or  lamb,  is  a  felony,  punisha- 
ble by  penal  servitude  to  the  extent  of  fourteen  year8.(rf) 
To  willfully  kill  any  animal,  with  intent  to  steal  the  car- 
case, skin,  or  any  part,  is  a  felony,  punishable  as  if  the 
offender  had  been  convicted  of  feloniously  stealing  the 
same,  provided  the  offense  of  stealing  the  animal  so  killed 
would  have  been  felony. (^) 

[In  Ohio,  it  is  larceny  to  steal  "  any  thing  of  value,"(l) 
and  the  phrase  "  any  thing  of  value"  includes  every  thing 
that  has  heretofore  been  made  subject  to  larceny,  including 
things  which  savor  of  realty,  though  there  be  no  interval 
of  time  between  the  severing  and  the  taking  away,  "and 
every  thing  of  any  value  wharever."(2)  In  Illinois,  larceny 
"  embraces  every  theft  which  deprives  another  of  his  money 
or  other  personal  property,  or  those  means  and  muniments 
by  which  the  right  or  title  to  propeity,  real  or  personal, 
may  be  ascertained — and  any  bond,  bill,  note,  receipt,  or 
any  instrument  of  writing  of  value  to  the  owner."(3)  The 
statutes  of  the  states  generally  state,  with  great  detail,  the 
choses  in  action,  and  the  other  writings,  that  are  made 
subjects  of  larceny,  and  make  horse-stealing  a  special  and 
aggravated  offense.] 

Further,  with  regard  to  the  goods :  As  a  rule,  the  value 
of  the  thing  stolen  is  no  longer  of  any  moment  in  larceny. 
Except,  indeed,  where  some  amount  is  specially  mentioned 
in  the  statute  as  of  the  essence  of  the  crime,  for  example, 
in  the  case  of  trees ;(/)  or  where  the  value  of  the  thing 

(rf)glO.  (e)§]l. 

(/)  §g  32.  33 ;  V.  supra. 

(1)  74  Ohio  L.  252.  (2)  74  Ohio  I*  241. 

(3)  Rev.  Stat.,  1877,  p.  373. 
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detenaines  whether  the  case  may  be  dealt  with  in  a  sam- 
mary  way.(5r)  And,  of  course,  if  it  appear  at  the  trial  that 
the  theft  was  of  considerable  extent,  this  will  be  one  ele- 
ment which  will  make  the  offense  more  serious,  and  wiK 
therefore  influence  the  court  in  its  judgment.  But  now. 
in  ordinary  cases,  no  statement  of  value  or  price  is  necessary 
in  the  indictment.(A)  Formerly  it  was  otherwise.  There 
was  a  division  into  grand  and  petty  larceny:  the  former 
comprising  cases  of  larceny  of  goods  of  the  value  of  twelve 
pence  and  upward;  such  offenses  being  attended  with  more 
serious  punishment  than  petty  larcenies,  which  comprised 
cases  of  theft  where  the  value  did  not  reach  that  sum. 
But  now  the  distinction  is  abolished,  and  every  simple  lar- 
ceny is  of  the  Siime  nature  and  subject  to  the  same  inci- 
dents as  grand  larceny  was  formerly.(i)  Though  to  make 
a  thing  the  subject  of  an  indictment  for  larceny  it  must  be 
of  some  value,  and  stated  to  be  so  in  the  indictment,  yet  it 
nee<l  not  be  of  the  value  of  some  coin  known  to  the  law, 
that  is  to  say,  of  a  farthing  at  the  least.(/i:) 

[III  Ohio,  grand  larceny  is  the  stealing  of  the  value  ot 
thirty-five  dollars  or  more;  petit  larceny,  less  than  that 
sum.  74  Ohio  L.  252.  In  Kentucky,  if  the  value  stolen 
is  four  dollars,  or  more,  it  is  grand,  otherwise,  it  is 
petty  larceny.  Rev.  Stat.  1877,  p.  333.  In  Indiana,  if  the 
value  stolen  is  five  dollars  or  upward,  it  is  grand,  otherwise, 
it  is  petty  larceny.  Rev.  Stat.  1876,  p.  432.  In  Illinois,  the 
distinction  is  between  value  exceeding,  and  value  not  ex- 
ceeding, fifteen  dollars.  Rev.  Stat.  1877,  p.  373.  In  Mich- 
igan, the  distinction  is  between  value  exceeding,  and  value 
not  exceeding,  twenty-five  dollars.  Rev.  Stat.  1871,  pp. 
2081,  2082.  In  Iowa,  it  is  exceeding,  or  not  exceeding, 
twenty  dollars. 

Grand  larceny  is  a  felony  ;  petty  larceny  a  misdemeanor. 
But  in  Michigan  the  punishment  for  grand  larceny  is  im- 
^nisonnient  in  the  penitentiary  not  more  than  five  years, 


(g)  V.  18  and  19  Vict.,  c.  126,  §  1.  (A)  14  and  15  Vict,  c.  100,  {24. 
(0  7  and  S  Geo.  4,  c.  29,  g  2,  re-enacted  by  24  and  25  Vict.,  c.  96,  J  2 
(jfc)  R.  V.  Morria,  9  C.  <&  P.  349. 
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or  fine  not  exceeding  five  hundred  dollars,  and  imprison- 
ment in  the  county  jail  not  more  than  one  year.] 

As  to  the  description  of  the  ownership  of  tlie  goods. — 
The  name  of  the  owner  must  be  given  in  the  indictment, 
unless  it  be  one  of  those  cases  in  which  the  statute  expressly 
declares  this  to  be  unnecessary,  e,  g.,  of  \vill8.(Z)  In  othei 
than  these  exceptional  cases  it  must  be  proved  that  the 
goods  stolen  are  the  absolute  or  special  property  of  the 
person  named  in  the  indictment.(m)  [If  goods  are  stolen 
from  the  possession  of  the  owner,  the  ownership  must  be 
laid  to  him  ;  if  from  any  other  person  who  has  possession 
of  them,  the  ownership  may  be  laid  in  the  actual  owner  or 
in  the  person  from  whom  they  were  taken.(l)  If  goods 
are  stolen  from  a  thief  who  had  previously  stolen  them, 
ownership  may  be  laid  either  in  such  thief  or  in  the 
owner.(2)] 

ii.   The  laillfuUy  icrongful  taking  possession. 

The  object  of  inserting  *' willfully  "  before  the  "  wrong- 
ful taking"  is  to  distinguish  the  wrongful  taking  which 
constitutes  larceny  from  the  wrongful  takinii:  which  merely 
afibrds  ground  for  a  civil  action.  Thus  a  person,  imagin- 
ing that  he  has  the  right,  taking  the  goods  of  another 
under  an  illegal  distress,  is  liable  to  civil  but  not  to  criminal 
proceedings.  In  any  ease,  if  the  taking  is  under  color  of 
right,  though  the  supposed  right  be  without  foundation, 
there  is  no  larceny.(??) 

The  taking  is  either  actual  or  constructive  — Actual^ 
when  the  thief  directly  takes  the  goods  out  of  the  posses- 
sion of  the  owner  or  his  bailee,  invito  (/omino.{o)  by  force 
or  by  stealth,  or  the  like:  Constradice^  when  the  owner  de- 
livers the  goods,  but  either  does  not  thereby  divest  himself 

(0  §  29. 

{m\  As  to  the  person  in  whom  the  ownership  must  be  Uid,  v.  p.  268. 
(n)  V.  p.  174. 

(0)  A  slight  apparent  exception  to  the  rule  that  the  taking  must  be 
invito  domino^  occurs  in  the  case  of  the  owner  receiving  intimartion  of 
the  proposed  theft,  and  resolving  to  allow  it  to  be  carried  out  in  ordei 
io  convict  the  thief.     R.  v.  Eggington,  2  Leach,  913. 

(1)  Huling  V.  State,  17  Ohio  St.  583. 

<2)  Stanley  v.  State,  24  Ohio  St.  J 66;  Ward  v.  People,  ^  ITill,  395. 
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of  the  legal  poBsession,  or  the  poeseseion  of  tlie  goods  baa 
been  obtained  from  him  by  fraud  and  in  purRuanee  of  a 
a  previous  intent  to  steal  them.(p) 

The  law  on  constructive  takihg  raa}-  be  cons.'lered  under 
the  following  heads: — 

(a.)  Where,  by  the  delivery,  the  owner  *#f  the  goods 
passes  not  only  the  possession,  but  the  right  of  property 
also. 

(b.)  Where  the  possession  has  been  obtained  avimo  fa- 
randu 

(c.)  Where  the  possession  was  originally  obtained  bona 
fidcj  and  without  a  felonious  intent. 

(d.)  Where  the  delivery  does  not  alter  the  possession  in 
law. 

(a.)  Where  the  right  of  pro'perty  as  well  as  the  possession  is 
parted  with  by  the  delivery^  there  can  be  no  larceny,  however 
fraudulent  are  the  means  by  which  the  delivery  of  the 
goods  is  procured.  Of  course,  the  person  who  committed 
the  fraud  is  open  to  a  charge  for  another  offense,  namely, 
obtaining  goods  by  false  pretenses.  K  the  property  has 
once  passed,  no  subsequent  act  by  the  person  in  whom  the 
right  of  property  has  vested  can  be  construed  into  larceny, 
whatever  the  intent  of  that  person  may  be.  Thus  A.  buys 
a  horse  from  B.,  mounts  it,  says  he  will  return  immediately 
and  pay.  B.  says,  "  Very  well.*'  A.  rides  away  and  never 
returns.  There  is  no  larceny,  because  the  property  as  well 
as  the  possession  is  parted  with. (5)  So  in  all  cases  of  selling 
on  credit ;  intrusting  with  money  to  get  change,  etc. 

It  is  the  same  if  tiie  property  is  passed  by  the  servant  of 
the  owner,  provided  that  the  servant  has  authority  to  part 
with  the  property ;  but  not  if  he  has  authority  to  part 
merely  with  the  possession.  Thus,  if  the  servant  of  B.  is 
authorized  only  to  let  out  horses  on  hire,  and  he,  in  the 
case  given  above,  parts  with  the  property  in  the  animal  tc 
A.,  it  is  larceny  in  A.(r) 


{p)  Arch.  353.     From  this  work  is  also  taken  the  immediately  fo^ 
lowing  classification  of  cases. 
(q)  R.  V.  Harvey,  1  Leach,  467. 
(r)  T.  R.  t;.  Middleton,  L.  R.  2  C.  C.  R.  38;  42  L.  J.  (M.  C.)  73. 
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(b.)  Where  the  possession  of  goods  is  obtained  nnimo  fa- 
randij(s)  by  the  offender  employing  Bomo  device,  the  ownei 
not  intending  to  part  with  the  property  in  the  goods, 
though  he  does  with  the  temporary  possession.  This  is 
larceny  though  there  be  a  delivery  in  faet.(l)  Thus,  A. 
goes  to  B.'s  shop,  and  says  that  C.  wants  some  shawls  to 
look  at.  B.  gives  A.  some  shawls  for  C.  to  select  from. 
A.  converts  them  to  her  own  use.  This  is  larceny  in  A., 
because,  until  the  selection  is  made,  only  the  possession  and 
not  the  property  is  parted  with.  It  is  larceny,  if  the  tie- 
sign  of  80  converting  to  the  accused's  own  use  is  present 
when  possession  is  obtained;  but  it  is  not  larceny,  if  such 
design  is  conceived  only  subsequently  to  the  rightfully  ob- 
taining possession.  (/) 

An  example  of  larceny  of  this  class  is  the  practice  of 
ring-dropping.  The  prisoner  pretends  to  find  a  ring 
wrapped  in  paper  appearing  to  be  a  jeweler's  receipt  for  a 
"rich,  brilliant  diamond  ring."  He,  with  his  accomplices, 
offers  to  leave  the  ring  with  the  victim,  if  the  latter  will 
deposit  his  watch  or  some  money  as  security  for  the  return 
of  the  ring.  The  w^atch  or  money  is  taken  away  by  the 
prisoner's  party,  and  the  victim  finds  that  the  value  of  the 
ring  is  much  below  that  of  the  goods  he  has  parted  with.(^/.) 
The  fact  that  there  is  an  actual  delivery  of  goods  docs  not 
divest  the  deed  of  the  character  of  larceny,  if  the  defend- 
ant, having  the  ammus  furandi,  obtains  them  by  frighten- 
ing or  threatening  the  owner,  as,  for  example,  in  mock 
auctions.(x)  And  it  is  immaterial  that  some  money  was  at 
the  time  owing  from  the  prosecutor  to  pri8oner.(y) 

Some  of  the  cases  under  this  head,  wjiich  have  been  de- 
cided to  be  larceny,  show  how  very  narrow  the  line  is  be- 
tween larceny  and  non-larceny  or  false  pretenses.  Thus, 
when  A.  obtained  from  B.  a  sum  of  money,  under  the  false 
color  of  winning  a  bet,  it  was  held  to  be  larceny,  because, 

at  the  time  the  defendant  obtained  the  money  from  the 

~-- '  ■  ■  ■ 

{»)  As  to  what  constitutes  animus  furandi,  or  felonious  intent,  v.  p.  174. 
(/)  R.  V.  Savage,  5  C.  &  P.  143.  (u)  R.  v.  Patch,  1  Leach,  288. 

(«)  R.  V.  H'Grath,  L.  R.,  1  C.  C.  R.  205;  89  L.  J.  (M.  C.)  7. 
(1)  EUioti  V,  Commonwealth,  12  Bush,  176;  Kellogg  r.State,  26  Ohio  St.  16. 
(y)  R.  V,  Lovell,  8  Q.  B.  D.  185;  50  L.  J.  (M.  0.)  91  ;  44  L.  T.  N.  S.  819. 
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prosecutor,  he  parted  with  the  possession  ODly,  and  the 
property  was  to  pass  eventually  only  if  the  other  party 
really  won  the  wager.(y) 

(c.)  Where  the  fossession  of  the  goods  is  obtained  lawfully 
and  bona  fide^  without  any  fraudulent  intention  in  the  first  in- 
stance.— Though  tlie  person  thus  obtaining  possession  after- 
ward fraudulently  appropriated  the  goods  to  his  own  use, 
he  would  not  be  guilty  of  larceny  at  common  law.  How- 
ever, it  would  be  otherwise,  if  the  p(^ssession  was  obtained 
by  trespass,  ai)d  then  there  was  a  subsequent  fraudulent 
appropriation,  though  there  was  no  fraudulent  intention  at 
li^st.(^) 

In  accordance  with  the  above  rule,  in  no  case  of  bail- 
ment, where  the  possession  was  at  first  obtained  innocently, 
could  the  bailee  be  found  guilty  of  larceny.  [That  is, 
where  he  takes  an  entire  thing  or  a  package  bailed.  But, 
if  a  common  carrier  breaks  bulk — that  is,  breaks  open  a 
package  and  takes  part  of  the  contents — he  commits  lar- 
ceny at  common  law.(l)]  But  the  legislature  haa  inter- 
fered, and  enacted  that  the  fraudulent  taking  or  converting 
any  chattel,  money,  or  valuable  security,  by  the  bailee  of 
such  i)roi»erty,  to  his  own  use,  or  to  the  use  of  some  other 
person  than  the  owner,  although  he  do  not  break  bulk  or 
otherwise  determine  the  bailment,  is  larceny.(a).  But  a 
person  can  not  be  convicted  of  larceny  as  a  bailee,  unless 
the  bailment  be  to  re-deliver  the  very  same  chattel  or 
money.  (6) 

As  we  shall  see,  the  larceny  act  deals  specifically  with  the 
cases  of  certain  persons  who  are  intruJ^ted  with  money  or 
goods,  e.  g.y  bankeif,  broker,  etc.  The  crime  of  embezzle- 
ment is  also  concerned  with  -appropriations  by  those  to 
whom  property  has  been  delivered,  though  not  by  the  per- 
son who  is  wrongfully  deprived. 

(d.)  Where  the  delivery  docs  not  alter  the  possession  in  /au?. 

(y)  R.  V.  Robson,  R.  &  R.  413;  v.  R.  v.  Wilkins,  1  Leach.  520. 
(2)  R.  V.  Riley,  22  L.  J.  (M.  C.)  48.         (a)  g  3. 
(b)  R.  V.  Hassell,  30  L.  J.  (M.  C.)  175. 

(1)  Rex  V.  Madox.  R.  &  R.  92;  Rex  v.  Brazier,  R.  St  R.  337;  Begina 
V.  Oalhoun,  2  Crawf  &  Dix.  C.  C.  57 ;  Rex  v.  Howell,  7  C.  A  P.  325. 
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in  other  words,  where,  although  there  is  a  delivery  of  the  goods  by 
the  owner,  yet  the  possession  in  law  remains  in  him,  the  goods  may 
be  stolen  by  the  person  to  whom  they  are  thus  delivered.  Thus  it  is 
larceny  at  common  law  for  a  servant  who  has  merely  the  care  and 
oversight  of  the  goods  of  his  master,  as  the  butler  of  the  plate,  to 
appropriate  those  goods.  And  here  the  felonious  intention  need 
not  exist  at  the  time  of  the  delivery,  inasmuch  as  the  delivery  is 
merely  for  custody,  the  possession  legally  remaining  in  the  master. 
The  master  must  have  been  in  possession  ;  for  if  the  goods  are  de- 
livered to  the  servant  for  the  master's  use,  and  the  f^ervant  does 
not  deliver,  but  converts  them  to  his  own  use,  this  is  not  larceny, 
but  embezzlement;  as  if  a  shopman  receives  money  from  one  of 
his  master's  customers,  and,  instead  of  putting  it  into  the  till,  se- 
cretes it.(rf) 

[But  if  a  servant,  going  for  coal  for  his  master,  takes  his  master's 
cart  along,  the  coal,  on  being  put  into  the  cart,  is  in  the  master's 
possession ;  and  if  the  servant  should  convert  any  of  such  coal, 
even  before  returning  home,  he  commits  larceny.  Regina  v.  Reed, 
Dears,  257;  24  Eng.  L.  &  E.  562.  And  where  a  corn  factor 
purchases  an  entire  cargo  of  corn,  which  purch«se  transfers  owner- 
ship, and  operates  as  a  delivery,  if  he  send  liis  servant  to  bring  a 
portion  of  such  cargo,  and  the  servant  takes  some  of  it  directly 
from  the  ship,  with  felonious  intent,  he  commits  larceny.  Rex  v, 
Abrahat,  2  Leacli,  824.] 

There  are  other  cases  in  which  the  possession,  though  physically 
parted  with,  still  remains  unmoved  in  the  eye  of  the  law.  For 
example,  when  the  owner  is  present  all  the  time  the  goods  are  in 
the  physical  possession  of  the  accused,  and  has  no  intention  of  re- 
linquisliing  his  dominion,  as  when  a  lady  handed  a  sovereign  to 
the  prisoner,  asking  him  to  procure  her  a  ticket,  and  he  ran  off 
with  it,  he  was  convicted  of  larceny,  (e) 

So,  a  bare  use  of  the  goods  of  another  does  not  divest  the  owner 
of  his  possession  in  law.  Thus,  it  is  larceny  for  a  person  to  iraud- 
ulently  convert  to  his  own  use  the  plate  which  he  is  using  at  an 
mn.  (/) 

The  taking  must  be  of  another's  goods.  Therefore  a  persi^n  can 
not  steal  his  own  goods,  if  they  are  in  his  own  possession,  though 
he  defraud  his  creditors  by  the  removal ;  but,  otherwise,  if  they  are 

(rf)  R.  V.  Bull,  2  Leach,  841.        («)  R.  v.  Thompson,  32  L.  J.  (M.  C.)  53. 

{f)  A.  reference  to  the  explanation  of  the  term  J'  posseiision  "  (p.  159)  will 
•how  that  in  the  aboye  cases  the  owner,  in  strictness,  has  not  parted  with 
the  poiseisioD. 
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in  the  hands  of  a  bailee,  and  the  taking  of  them  has  the  effect  of 
charging  Ihe  bailee,  (g) 

Bo,  also,  if  one  of  several  joint  tenants  or  tenants  in  common  of 
personal  goods  disposed  of  them,  it  was  not  larceny  at  common 
law,  for  the  disposer  was  already  in  possession. (^)  But  it  has  been 
enacted  that  any  member  of  a  copartnership,  or  one  of  two  or  more 
beneficial  owners  of  property,  steals  any  such  property,  he  is  liable 
to  be  dealt  with  as  if  he  had  not  been  in  such  positiou.(t) 

Until  lately  husband  and  wife,  being  one  in  law,  could  not  steal 
each  other's  goods ;  so  that  if  the  goods  of  the  husband  were  taken 
with  the  consent  or  privity  of  the  wife,  it  was  not  larceny,  unless 
the  taker  was  the  avowterer  of  the  woman.  (A;)  And  m  the  avow- 
terer could  not  be  convicted  merely  of  receiving  the  goods  of  the 
husband  which  had  been  taken  by  the  wife  alone  and  received  by 
him  from  the  wife.(?)  But  now  by  the  Married  Women's  Prop- 
erty Act,  1882,  every  woman,  whether  married  before  or  afier  that 
Act,  has  in  her  own  name,  against  all  persons,  including  her  hus- 
band, the  same  remedies  and  redress  by  way  of  criminal  proceed- 
ings, for  the  protection  and  security  of  her  own  separate  property, 
as  if  such  property  had  belonged  to  her  as  a  feme  sole.  But  no 
such  criminal  proceeding  can  be  taken  by  any  wife  against  her  hus- 
band, Avhile  they  are  living  together,  concerning  any  property 
claimed  by  her;  nor  while  they  are  living  apart  as  to  any  act  done 
by  the  husband,  while  they  were  living  together,  concerning  prop- 
erty claimed  by  the  wife,  unless  such  property  has  been  wrongfully 
taken  by  the  husband  when  leaving  or  deserting  his  wife.(m)  In 
like  manner  a  wife  doing  any  act  with  respect  to  any  property  of 
her  husband,  Avliich  if  done  by  the  husband  with  respect  to  the 
property  of  the  wife  would  make  the  husband  liable  to  criminal 
proceedings  by  the  wife,  is  liable  to  criminal  proceedings  by  her 
husband,  (ri)  In  any  such  proceedings  by  the  wife  against  her  hus- 
band, it  is  sufficient  to  allege  such  property  to  be  the  wife's  prop- 
erty, (o) 

When  does  the  appropriation  of  things  found  amount  to  an  un- 
lawful and  felonious  taking?  The  true  rule  was  laid  down  in  R. 
v.  Thurburn.(p)     **If  a  man  find  goods  that  have  been  actually 

{g)  V.  R.  V,  Wilkinson,  R.  &  R.  470. 

(k)  This  does  not  apply  to  corporations,  because  there  individual  mem- 
bers have  not  the  right  of  possession  or  property. 

(t)  81  and  32  Vict.,  c.  116,  §  1.  {k)  R.  v.  Tolfree,  1  Mood.  C.  C.  248. 

(i)  R.  V.  Kenny,  L.  R.  2  Q.  B.  807;  46  L.  J.  (M.  C.)  166. 

(m)  45  and  46  Vict.,  c.  75,  i  12.      .    (n)  46  and  46  Vict.,  c.  76,  {  16. 

(o)  Ibid.,  ?  12.  (p)  18L.J.(M.C.)140;2C.&K.88L 
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lo«t,  and  appropriate  tbem,  with  intent  to  take  the  entire  dominion 
over  them,  really  believing  when  he  takes  them  that  the  owner 
can  not  be  found,  it  is  not  larceny.  But  if  he  takes  them  with  the 
like  intent,  though  lost,  or  reasonably  supposed  to  be  lost,  but  rea- 
sonably believing  that  the  owner  can  he  found,  it  is  larceny." 
Thus,  to  make  finding  larceny,  there  must  be  on  the  part  of  the 
finder  both  this  belief  and  this  intention  at  the  time  of  the  finding, 
[For  if  he  takes  them  with  intent  to  keep  them  for  the  owner  and 
return  them,  and  subsequently  forms  the  purpose  of  converting 
them  to  his  own  use,  there  is  no  larceny.  (1)] 

As  to  the  taking  physicdUy  regarded. — In  the  '*  taking"  we  have 
included  what  is  frequently  considered  as  a  separate  ingredient  of  lar- 
ceny— carrying  away  or  a,8portatiim.  This  asportation  m uj?t  be  proved, 
as  well  as  a  bare  taking.  Thus,  to  handle  a  bale  of  goods  is  not 
larceny ;  but  the  slightest  removal  will  suffice ;  it  is  not  necessary 
that  the  prisoner  should  succeed  in  carrying  the  goods  away. 
Thus,  removing  the  goods  from  the  bead  to  the  tail  of  the  wagon, 
with  intent  to  steal ;  or,  with  like  iutent,  drawing  a  book  from  a 
a  coat  an  inch  above  the  pocket,  though  it  fall  back  again,  is 
enough  to  constitute  an  asportation. ((^)  But  there  must  be  some 
severance  ;  and,  therefore,  where  the  goods  could  not  be  carried  oflP 
because  of  a  string  attaching  them  to  the  counter,  the  prisoner  was 
acquitted. (r)  [If  a  person  put  his  hand  into  a  drawer  and  take 
money  therein  into  his  hand,  removing  it  from  its  place  with  intent 
to  steal,  the  larceny  is  complete,  though  the  money  is  not  taken 
out  of  the  drawer,  and  is  dropped  as  soon  as  lifted,  the  person  being 
discovered  in  the  act.  (2)] 

Not  that  in  such  Vases  the  offender  will  be  altogether  out  of  the 
reach  of  the  criminal  law ;  he  may  be  indicted  for  an  attempt  to 
steal ;  or  upon  the  indictment  for  larceny  he  may  be  found  guilty 
of  and  punished  for  an  attempt,  (s)  But  he  can  be  convicted  of  an 
attempt  only  where,  if  no  interruption  had  taken  place,  the  design 
would  have  been  carried  out  successfully;  therefore,  putting  one*s 
hand  into  an  empty  pocket,  with  intent  to  steal,  will  not  constitute 
an  attempt. (Q  Here  again,  however,  though  the  prisoner  can  not 
be  convicted  of  the  attempt,  he  is  guilty  of  a  common-law  misde- 
meanor. 


{g)  K.  V.  Thompson,  1   Mood.  C.  C.  78. 

(r)  2  East,  P.  C.  666.  («)  v.  p.  20;  14  and  16  Vict.,  c  100,  g  0. 

(t)  R.  V.  Colling,  83  L.  J.  (M.  C.)  177. 

(1 )  Baker  v.  State,  29  Ohio  St.  184.     For  a  full  discussion  of  what  aro  lost 

foods,  see  Bowen  et  al.  v,  Sullivan,  Guardian,  Supreme  Court  of  Indiana, 
(OY.  1878. 

(2)  Eckels  V.  SUte,  26  Ohio  St.  608. 
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ill.  The  intent  permanently  to  fhprivt  the  owner  of  his  prop- 
erty—the animus  furanJi — the  felonious  intent. 

This  is  an  essential  constituent  of  larceny,  and  therefore 
are  excepted  from  criminal  liability  those  who  are  merely 
trespassers.  Thus,  if  I  take  my  neighbor's  horse  out  of  his 
stables,  and  ride  it  in  open  day  for  a  few  miles,  where  I  am 
well  known,  there  would  be  a  mere  trespass,  and  no  ground 
for  a  charge  of  larceny,  however  much  I  may  be  at  enmitj 
with  my  neighbor.  So,  also,  are  exempted  those  who  take 
goods  under  a  bona  firfe  claim  of  right,  however  unfounded 
that  claim  may  be ;  as  if,  under  color  of  arrears  of  rent,  a^ 
though  none  is  actually  due,  I  distrain  or  seize  my  tenant's 
cattle ;  this  may  be  a  trespass,  but  is  no  felony.  [The 
wrongful  taking  and  carrying  away  of  the  property  of  an- 
other, without  his  consent,  with  intent  to  conceal  it  until 
the  owner  offers  a  reward  for  it«  return,  and  for  the  pur- 
pose of  obtaining  the  reward,  is  larceny.(l)  ] 

As  we  have  already  noticed,(g)  the  felonious  intent  must 
exist  at  the  time  of  taking.  The  intent  must,  of  course,  be 
inferred  from  the  circumstances  of  the  case :  among  the 
more  common  indicia  of  this  felonious  intent  being  the 
doing  the  act  clandestinely,  the  denying  it  when  charged, 
etc.  It  will  be  for  the  jury  to  decide  whether  the  felonious 
intent  has  been  proved  ;  or  rather,  whether  the  prisoner  has 
established  the  absence  of  such  intent;  for  it  is  a  general 
presumption  of  the  law  that  when  a  party  takes  ^^rongful 
possession  of  goods  belonging  to  another,  his  intent  is  to 
deprive  the  owner  of  them,  that  is,  to  steal  them.  Return- 
ing the  goods  is  strong  evidence  that  the  intent  was  not 
felonious,  though  it  is  not  conclusive  evidence,  inasmuch 
as  the  prisoner  would  be  convicted,  if  from  other  circum- 
stances it  is  proved  that  the  felonious  intent  was  present  at 
the  time  of  taking,  though  it  was  afterward  abandoned. 

It  is  not  necessary  that  the  taking  should  be  lucri  causa^ 
or  with  the  object  of  gain  of  a  pecuniary  character.  For 
example,  it  was  held  to  be  larceny  for  a  man  to  take  an- 
other's horse,  back  it  into  a  pit,  and  thereby  kill  it,  the  ol> 

(q)  V.  p.  169. 

(1)  Berry  v.  State,  31  Ohio  St.  219. 
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ject  here  bemg  to  screen  an  accomplioe.(r)  And  so  a  i)er8(>n 
was  convicted  of  larceny  who  destroyed  a  letter  in  order  to 
suppress  inquiries  as  to  behavior  supposed  to  be  contained 
therein. (^)  But  in  such  cases  as  these  it  is  perhaps  possible 
to  extend  the  meaning  of  lucri  causa  to  any  advantage  to 
he  obtained  by  the  prisoner  on  the  commission  of  Hie 
crime ;  and  then  this  term  could  be  applied  to  any  case  of 
larceny.  An  extreme  exam)>le  of  this  kind  of  advantage 
derived  from  the  wrongful  dealing  with  the  goods  of  an 
other  is  one  which  was  formerly  sufficient  to  constitute  lar- 
ceny, but  which  now  is  specially  provided  for  by  statute, 
namely,  the  case  of  servants  supplying  their  masters'  horses, 
etc.,  with  food  additional  to  the  quantity  usually  allowed. 
The  later  cases  on  the  subject  went  so  far  as  to  establish 
that  it  was  larceny,  even  if  the  intent  of  obtaining  a  private 
benefit  {e.  g.j  ease  in  looking  after  the  horses)  was  nega- 
tived.(Q  The  statute(i^)  enacts  that  such  conduct  shall  be 
punished,  on  summary  conviction,  by  imprisonment  not 
exceeding  three  months,  or  fine  not  exceeding  £5 ;  and 
that  the  magistrate  may  dismiss  the  case  if  he  think  it  too 
trifling. 

In  t-he  same  indictment* against  the  same  person  there 
may  be  inserted  several  counts  for  any  number  of  distinct 
acts  of  stealing,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  person  within  the  space 
of  six  months  from  the  first  to  the  last  of  such  acts  ;  and 
it  is  lawful  to  proceed  thereon  for  all  or  any  of  them.(«?) 
If,  at  a  trial  for  larceny,  it  appears  that  the  property  alleged 
to  have  been  stolen  at  one  time  was  taken  at  difierent 
times,  the  prosecution  is  not  required  to  elect  upon  which 
taking  he  will  proceed,  unless  it  appears  that  there  were 
more  than  three  takings,  or  that  more  than  the  space  of 
pix  months  elapsed  between  the  first  and  last  of  such  tak- 
ings. In  either  of  such  last  mentioned  cases  the  prosecu- 
tion is  required  to  elect  to  proceed  for  such  number  of 
takings,  not  exceeding  three,  as  appear  to  have  taken  placet 

(r)  R.  V.  Cabbage,  R.  &  R.  292.  (s)  R.  v.  Jones.  2  C:.  &  K.  236 

(0  R.  t;.  Privett.  2  C.  &  K.  114.  (m)  26  and  27  Vi^jt.,  c.  103.  g  1 

W  ?.  ft. 
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within  the  period  of  six  months  from  the  first  to  the  last  of 
•snch  takings. (x) 

A  person  ii^dicted  for  larceny  is  not  to  be  acquitted  be- 
cause it  is  proved  that  he  is  prnilty  of  embezzlement,  and 
vice  versa ;  so  that  the  prisoner  will  be  [Minished  for  which- 
ever of  these  crimes  he  is  found  guilty  of  by  the  jury,  al- 
though he  may  have  been  indicted  for  the  other.(y) 

As  to  the  place  of  trwL — The  thief  may  be  tried  in  any 
county  of  the  United  Kingdom  in  which  he  has  any  of  the 
stolen  or  feloniously  taken  property,  and  this  irrespective 
of  the  length  of  time  since  the  commission  of  the  larceny,(2') 
for  in  the  eyes  of  the  law  he  is  guilty  of  a  taking  in  every 
county  through  or  in  which  the  goods  have  been  taken  by 
him.(a)  (1) 


W8«.  (.v)g72.  W§n4. 

(a)  See  further  as  to  place  of  trial,  p.  337;  restitntion  of  property, 
p.  433 ;  apprehension  of  offenders,  p  309 ;  costs,  p.  446. 

(I)  But  if  a  person  steal  goods  in  France  and  bring  them  into  Eng- 
land, he  can  not  be  convicted  of  larceny  in  England.  Regina  v. 
Madge.  9  C.  &  P.  29. 

In  the  United  States,  it  is  a  disputed  question,  if  a  person,  having 
stolen  goods  in  one  state,  and  gone  with  them  into  another  state,  can 
be  convicted  of  larceny  in  the  latter  state.  It  is  held  that  he  can  be, 
in  Commonwealth  v.  Holder,  9  Gray,  7;  SUite  v.  Ellis,  3  Conn.  185; 
State  V.  Seay,  3  Stewart,  lii3 :  Watson  v.  State,  36  Miss.  593;  Ferrell  r. 
Commonwealth,  1  Duvall.  J53;  Hamilton  v.  State,  II  Ohio,  435;  Hem- 
maker  V.  State,  12  Mo.  45o ;  State  v.  Bennett,  14  Iowa,  479.  The  same 
rule  is  adopted  by  statute  in  New  York  and  Michigan.  People  v. 
Burke,  11  Wend.  129;  People  v.  WiUiams,  24  Mich.  156.  The  contrary 
rule  is  held  in  State  v.  Blanch,  2  Vroom  (31  N.  J.),  82;  Simmons  v. 
Commonwealth,  5  Binn.  617;  State  v.  Brown,  I  Hayward  (N.  C),  100; 
Simpson  v.  State,  4  Humph.  4^6;  State  v.  Reonnals,  14  Lou.  Ann.  278; 
Beal  V.  State,  15  Ind.  378. 

It  has  been  further  held,  that  where  a  larcenv  has  been  committed 
in  a  foreign  country,  and  the  thief  comes  to  one  of  the  United  States 
with  the  stolen  goods,  he  can  be  convicted  of  larceny  in  such  state 
State  v.  Underwood,  49  Maine.  181 ;  State  v.  Bartlett,  11  Vermont,  650. 
And  this  rule  has  been  adopted  by  statute  in  Michigan,  Rev.  Stat, 
1871,  p.  2091;  and  New  York,  People  v.  Burke,  11  Wend.  129.  The 
contrary  is  held  in  Commonwealth  v.  Uprichard,  3  Gray, 434,  and  Stan- 
ley V.  State,  24  Ohio  St.  W\ 


LAECBNT.  177 

COMPOUND  OR  AGGRAVATED  LABCENT. 

Larceny  attended  by  circumstanoes  of  aggravation  is  puDiBlied 
more  severely  than  simple  larceny.  This  increased  severity  is  the 
test  to  indicate  what  the  law  regards  as  aggravations.  In  compound 
larceny  all  the  elements  of  simple  larceny  are  present;  and,  in  ad- 
dition to  tUese,  the  special  features  which  constitute  the  aggrava- 
tion. If  the  prosecution  fail  to  prove  such  additional  circumstances, 
the  prisoner  may  be  found  guilty  of  simple  larceny. 

**  The  principal  aggravations  now  in  force  are  either  in  respect 
of  the  nature  of  the  thing  stolen,  as  in  the  case  of  cattle,  (9)  goods  in 
the  process  of  manufacture,  (^)  and  wills  ;(t)  or  in  respect  of  the 
manner  in  which  they  are  stolen,  as  with  or  without  arms  and  vio- 
lence;(/)  or  in  respect  of  the  place  from  which  they  are  stolen,  as 
firom  the  person, (^)  in  a  dwelling-house  to  the  value  of  £5,(Q  in  a 
church  or  chapel, (m)  from  a  ship  in  harbor,  (n)  and  from  a  ship  in 
distress  ;(o)  or  in  respect  of  the  person  by  whom  they  are  stolen,  aa 
in  the  case  of  agents,(p)  bankers,((y)  and  fraudulent  tru8tees,(r), 
servants,  («)  public  officers, (0  and  persons  previously  convicted.''(ti) 

(e.)  Robbery.(y) 

Larceny  from  the  person  is  either  by  privately  stealing,  or  by 
open  and  violent  assault.  The  latter,  usually  termed  **  robbery," 
will  be  treated  of  first,  the  former  comprising  all  other  cases  of 
stealing  from  the  person. 

Robbery  is  the  felonious  and  forcible  taking  from  the  person  of 
another,  or  in  his  presence,  against  his  will,  of  any  money  or  goods 
to  any  value,  by  violence  or  putting  him  to  fear.  The  rules  of  lar- 
ceny in  general  apply,  and  therefore  the  prosecution  must  prove 
the  same  points  as  in  larceny,  and  certain  others  in  addition. 

The  gist  of  this  crime  is  force  or  bodily  fear.  It  is  not  necessary 
to  show  that  both  were  present.  Though  no  violence  was  used,  it 
will  suffice  if  it  can  be  proved  that  the  goods  were  delivered  to  the 
prisoner  by  the  party  robbed  under  the  impression  of  a  certain 
d^ree  of  fear  and  apprehension.  What  is  that  degree  of  fear  ?  On 
the  one  hand,  the  fear  is  not  confined  to  an  apprehension  of  bodily 
injury,  and  on  the  other  hand,  it  must  be  of  such  a  nature  as  in 
reason  and  common  experience  is  likely  to  induce  a  person  to  part 

{g)  ▼.  p.  162.  (h)  V.  p.  171.  (i)  V  p.  168  (j)  ▼.  p.  169. 

(*)  ▼.  p.  178.  (I)  V.  p  210.  (m)  V.  p.  209.  (n)  v.  p.  171. 

(o)  Ibid  {p)  V.  p.  188.  (q)  Ibid.  (r)  Ibid. 

{8}  V.  p.  171.  (i)  V.  p.  172.  (tt)  V.  p.  897  j  Fitz  St.  188 

(v)  As  to  piracy  or  robbery  on  the  high  seas,  ▼.  p.  48. 


178  LA&ORKT. 

with  hifl  property  agAinst  his  will,  and  to  pat  him,  as  it  were,  under 
a  temporary  saspension  of  the  power  of  exercising  it  throogh  the  in- 
fluence of  the  terror  impressed,  (ii^)  It  is  not  necessary  that  the 
danger  should  be  impending  on  the  person  of  the  party  robbed ;  it 
may  be  on  those  dear  to  him,  as  his  children  or  on  his  house. (x) 
There  is  no  reason  why  the  personal  character  of  the  person  robbed 
should  lighten  the  offense  of  the  robber ;  tl^erefore  it  is  not  neces- 
sary to  prove  that  the  fear  actually  existed,  if  it  be  shown  that  the 
circumstances  are  such  as  are  calculated  to  create  a  fear  of  the 
nature  indicated.  And  if  this  be  shown,  the  resort  to  some  pretense 
by  the  offender  will  not  divest  the  act  of  the  character  of  robbeiy ; 
as  if  a  person  with  a  sword  begs  alms ;  by  the  same  means  compels 
some  one  to  swear  that  he  will  return  with  money,  the  fear  of  the 
menaces  still  continuing  to  operate  when  the  money  is  delivered. 

Though  there  be  no  fear,  yet  if  there  is  actual  /oree  or  violence^  it 
is  a  robbery;  as  where  the  prisoner  knocks  down  the  prosecutor 
fiiom  behind,  and  steals  from  him  his  property  while  he  is  insensible 
on  the  ground.  But  the  rule  appears  to  be  well  established  that  no 
sudden  taking  or  snatching  of  the  property  unawares  from  a  person 
is  sufficient  to  constitute  robbery  unless  some  injury  be  done  to  the 
person,  or  there  be  a  previous  struggle  for  the  possession  of  the 
property,  or  some  force  used  to  obtain  it.(y) 

The  force  or  fear  must  precede  or  accompany  the  taking,  so  that 
a  subsequent  scuffle  or  putting  to  fear  in  order  to  keep  the  property 
will  not  coDstitute  a  robbery. 

To  constitute  a  taking,  the  robber  must  actually  obtain  posses- 
sion of  the  goods ;  so  that  it  would  not  be  robbery  to  cut  a  man's 
girdle  in  order  to  get  his  purse,  the  purse  thereby  &lling  to  the 
ground,  if  the  robber  was  compelled  to  run  off  before  he  could  take 
it  up. 

The  taking  must  be /row  tiie  person,  or  in  the  presence  of  the  party 
robbed.  Thus  it  is  robbery  to  put  a  man  in  fear,  and  then  in  his 
presence  to  drive  away  his  cattle.  So  also  by  threats  to  compel  him 
to  deliver  up  his  property,  though  the  robber  never  touch  his  person. 
In  the  case  of  simple  larceny,  there  must  be  some  severance  of  the 
property.  In  robbery  there  must  be  something  mere,  namely,  a 
complete  removal  from  the  person  of  the  party  robbed.  Removal 
from  the  place  where  it  is,  if  it  remains  throughout  with  the  person, 
is  not  sufficient,  (z) 

Ow)  R.  V,  Donnally,  2  East,  P.  C.  718. 

[X)  R.  V.  Astley.  2  East,  P.  O.  729. 

(y)  Arch.  488 ;  R.  v.  Steward,  2  Eaf't,  P.  G.  702. 

(s)  R.  V,  Thompson,  1  Mood.  C.  C.  78;  but  see  R.  v.  Lapier,  1  Leach,  S20 
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The  taking  most  be  agcAnet  Ae  wiU  of  the  person  robbed.  There- 
fore when  he,  though  a  third  party,  procured  others  to  commit  the 
robbery  in  order  that  he  might  get  the  reward  upon  conviction,  it 
was  held  not  to  be  robbery,  (a) 

Bobbery  may  be  punished  by  penal  servitude  to  the  extent  of 
fourteen  years.  (6)  If  the  robbery  is  accompanied  by  violence, 
either  at  the  time  of,  or  immediately  before  or  immediately  after 
such  robbery;  or  if  the  robbery,  or  assault  with  intent  to  rob,  is  by 
a  person  armed  with  an  offensive  weapon  or  instrument ;  or  if  the 
robbery  or  assault  with  intent  to  rob  is  by  two  or  more  persons, 
penal  servitude  to  the  extent  of  life  may  be  awarded,  (c)  By  a 
latter  statute,  in  the  case  of  a  male,  sentence  of  private  whipping, 
once,  twice,  or  thrice  may  be  added.  (cI) 

(f.)  Stealing  from  a  person. 

Under  this  head  fall  all  other  cases  of  stealing  from  the  person, 
not  attended  by  violence  or  putting  to  bodily  fear.  Of  this  nature 
is  pocket-picking,  when  the  offense  is  committed  privily.  An 
actual  taking  must  be  proved,  inasmuch  as  the  nature  of  the  case 
precludes  there  being  any  thing  like  a  constructive  taking,  such  as 
the  delivery,  etc.,  in  robbery. 

The  principles  of  rubbery,  as  to  the  severance,  taking,  intent,  etc., 
generally  apply.  The  punishment  is  the  same  as  for  simple  rob- 
bery, namely,  penal  servitude  to  the  extent  of  fourteen  years,  (e) 

Assatdt  tuiih  intent  to  rob. 

It  seems  convenient  to  notice  this  offense  here,  seeing  that  the 
evidence  upon  an  indictment  for  such  assault  usually  proves  a  rob- 
bery, with  the  exception  of  a  taking  and  carrying  away,  which  for 
some  reason,  are  not  effected.  No  actual  violence  need  be  done ; 
but  any  thing  done  in  the  presence  of  the  party  intended  to  be 
robbed,  with  reference  to  him,  in  furtherance  of  the  intent  to  rob 
him,  will  constitute  the  assault.  (/)  Nor  need  there  be  any  demand 
of  money. 

The  punishment  for  this  felony  (save  and  except  where  a  greater 
punishment  m  provided  by  the  act  (^)  is  penal  servitude  to  the 
extent  of  five  years.  (A) 

If,   on  an  indictment  for   robbery,  the  jury  are  of  opinion 

(a)  R.  V.  Macdaniel,  Foet  121,  128;   Cf.  R.  v.  Eggington,  p.  197;  R.  v. 
Williams,  1  C.  &  K.  196. 
(6)2  40.  (<;)H8. 

(d)  26  and  27  Vict,  c.  44.  (e)  i  40. 

(/)  Areb.  446.  (ff)  These  cases  are  notioed. 

(h)  i  42, 
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that  the  prifloner  did  not  commit  the  robhery,  but  did  com- 
mit an  assault  with  intent  to  rob,  they  may  find  him  guilty 
of  the  latter  offense,  and  he  will  be  punished  accord- 
ingly.(o)  But  on  an  indictment  for  assault  with  intent 
to  rob,  the  defendant  can  not  be  convicted  of  a  common 
as8ault.(^) 

RECEIVING   STOLEN   QOODS. 

["  Whoever  shall  receive  any  stolen  goods,  chattels,  or 
other  thing,  the  stealing  whereof  is  punished  as  a  felony 
or  misdemeanor,  knowing  the  same  to  be  stolen,  shall  be 
liable  to  the  same  punishment  to  which  the  person  stealing 
the  same  is  by  law  subjected.  Such  offenders  may  be  con- 
victed, though  the  principal  offender  has  not  been  con- 
victed." Rev.  Stat.  (1877),  Kentucky,  335.  "  Whoever 
buys,  receives,  or  conceals  any  thing  of  value  which  has 
been  stolen,  taken  by  robbers,  embezzled,  or  obtained  by 
false  pretense,  knowing  the  same  to  have  been  stolen, 
taken  by  robbers,  embezzled,  or  obtained  by  false  pre- 
tense, shall  be  deemed  guilty  of  larceny  and  punished  ac- 
cordingly." 74  Ohio  L.  252.  The  same  provision,  with 
verbal  variations,  is  in  Indiana.  Rev.  Stat.  (1876),  434; 
niinois,  Rev.  Stat.  (1877),  384;  Michigan,  Rev.  Stat.  (1871), 
2082  ;  and  Iowa,  Rev.  Stat.  (1873),  608.] 

The  offense  of  receiving  stolen  property,  knowing  it  to 
have  been  stolen,  was  at  common  law  a  misdemeanor  only. 
By  the  larceny  act,  1861,  it  was  made  a  felony  if  the  prin 
cipal  crime  (stealing)  amolints  to  a  felony  at  common  ]a\i 
or  by  that  act.  So  that  the  only  case  in  which  receiving 
still  continues  a  misdemeanor  is  where  the  principal  crime 
is  not  a  felony  either  at  common  law  or  by  that  act;  for 
example,  receiving  goods  obtained  by  false  pretenses,  or 
obtained  by  means  of  the  felony  established  by  31  and  32 
Vict,  c.  116,  §  l.{d) 

Receivers,  where  the  principal  crime  amounts  to  a  felony 
at  common  law  or  by  the  larceny  act,  may  be  tried  in  eithei 
one  of  two  capacities : — 

(o)  g  41.  (p)  R.  V.  Woodhall,  12  Coz,  24a 

(d)  K  V,  Smith,  L.  R.,  1  C.  C.  R.  266;  39  L.  J.  (M.  C.)  112. 
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(i.)  As  acceBBori^B  after  the  fact  (i.  e.,  of  larceny,  etc.) 

(ii.)  Ab  committere  of  a  distinct  or  substantive  felony — 
and,  in  this  case,  whether  the  principal  haB  or  has  not  been 
previously  convicted,  or  even  if  he  is  not  amenable  to  the 
criminal  law. 

The  Btatute(^)  establishing  this  optional  mode  of  pro 
ceeding,  enumerates  the  offenders  subject  thereto  as — those 
who  receive  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  the  stealing,  taking,  extorting,  ob- 
taining, embezzling,  or  otherwise  disposing  whereof  amounts 
to  a  felony,  either  at  common  law  or  by  virtue  of  that  act, 
knowing  the  same  to  have  been  feloniously  stolen,  taken, 
etc. 

The  larceny  or  other  felonious  taking  must  be  proved. 
For  this  and  every  other  purpose,  the  principal  felon  is  a 
competent  witness;  but,  of  course,  the  jury  will  form  their 
own  opinion  as  to  the  weight  of  his  testimony ;  and,  if  the 
thief  is  the  only  witness,  the  judge  will  advise  an  acquit- 
tal.(/) 

Next,  it  must  be  proved  that  the  goods  were  received  by 
the  prisoner  into  his  actual  possession ;  though  a  manual 
possession  is  not  necessary. (jf)  The  goods  being  found  in 
his  possession  is  good  presumptive  evidence  of  his  having 
received  them. 

The  knowledge  of  the  prisoner,  at  the  time  he  received  the 
goods,  that  they  were  stolen,  is  proved  either'  directly,  by 
the  evidence  of  the  principal  fejon,  or  circumstantially,  as 
by  showing  that^the  prisoner  bought  them  much  under 
their  value,  denied  that  he  had  them  in  his  possession,  etc. 
Evidence  may  also  be  given  that  there  was  found  in  his 
possession  other  property  stolen  within  the  preceding 
twelve  months.  And,  again,  if  evidence  has  been  given 
that  the  stolen  property  has  been  found  in  his  possession, 
at  any  stage  of  the  proceedings  evidence  may  be  given  of 
a  conviction,  within  the  five  years  immediately  preceding, 
of  any  offense  involving  fraud  or  dishonesty.     But,  in  this 

(e)  24  and  25  Vict.,  c.  96.  g  91.        (f)  K.  v.  Bobinson,  4  F.  &  F.  43. 
(ff)  R.  V,  Smith,  24  L.  J.  (M.  C.)  135. 
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last  case,  seven  days'  notice  in  writing  must  be  given  to  the 
accused,  that  proof  is  intended  to  be  given  of  such  previoDS 
conviction. (A) 

The  allowing  evidence  of  a  previous  conviction  to  be 
given  during  the  course  of  a  trial,  so  that  it  may  affect  the 
minds  of  the  jury,  is  an  exception  to  the  usual  policy  and 
practice  of  our  criminal  law.  [This  exception  has  been 
created  in  England  by  statute,  and  has  not  been  adopted 
in  the  United  States.]  As  a  rule,  the  only  influence  which 
a  previous  conviction  is  allowed  to  exert,  is,  after  the  ver- 
dict has  been  given,  on  the  judge^  in  determining  the  sen 
tence. 

The  punishment  for  the  felonious  receiving  is  penal  ser- 
vitude to  the  extent  of  fourteen  year8.(i)  But  receiving  a 
post-letter,  a  post  letter-bag,  or  any  chattel,  or  money,  or 
valuable  security,  the  stealing,  or  taking,  or  embezzling,  or 
secreting  whereof  amounts  to  a  felony,  under  the  post-office 
acts,  knowing  the  same  to  have  been  feloniously  stolen, 
etc.,  and  to  have  been  sent,  or  to  have  been  intended  to  be 
sent,  by  post,  is  punishable  by  penal  servitude  to  the  extent 
of  life,  or  imprisonment  not  exceeding  four  year8.(A) 

Where  the  principal  offense  is  a  misdemeanor  by  the 
larceny  act,  e.  g.,  if  the  property  has  been  obtained  by  false 
pretenses,  the  receiver,  knowing  that  the  property  has  been 
unlawfully  stolen,  taken,  obtained,  converted,  or  disposed 
of,  is  also  guilty  of  a  misdemeanor,  punishable  jv  penal 
servitude  to  the  extent  of  seven  years.(Z) 

Where  tlie  principal  offense  is  punishable  cp  summary 
conviction,  the  receiver  is  liable,  on  summary  K^onviction, 
to  the  same  punishment  to  which  the  principal  1r  liable  for 
stealing  or  taking  such  property  on  the  same  conviction 
(f.  e.,  the  first,  second,  or  subsequent). (m) 

Contrary  to  the  general  rule,  which  does  not  admit  of 
different  felonies  being  charged  in  different  counts  of  the 
indictment,(n)  in  an  indictment  for  stealing  any  pr(»perty> 
it  is  lawful  to  add  a  count  or  counts  for  feloniously  receiv- 


(h)  34  and  35  Vict.,  c.  112,  g  19.  (i)  §  91. 

{k)  7  Wm.  4,  and  1  Vict.,  c.  36,  gg  30.  41.  (I)  \  96. 

(m)  §  97.  (r^)  ▼•  p.  '^'' 
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ing  the  same,  or  any  part  or  parts  thereof.  And,  con- 
versely, in  an  indictment  for  receiving,  it  is  lawful  to  add 
a  coant  for  feloniously  stealing  the  same.  It  is  fA  the 
jury  to  say  of  which  offense  they  find  the  prisoner  guilty; 
or,  if  there  are  more  prisoners  than  one,  it  is  for  the  jury 
to  say  which  are  guilty  of  each  offense.(o) 

Any  number  of  receivers,  though  they  received  at  differ- 
ent times,  of  the  property  which  has  been  stolen  or  other- 
wise disposed  of  in  such  manner  as  to  amount  to  a  felony 
at  common  law,  or  by  the  larceny  act,  may  be  charged  with 
substantive  felonies  (i.  «.,  of  receiving)  in  the  same  indict- 
ment, and  tried  t<)gether.(p)  And,  in  any  case,  upon  the 
trial  of  two  or  more  indicted  for  jointly  receiving,  the  jury 
may  convict  one  or  more  of  separately  receiving. (g) 

We  frequently  hear  of  the  so-called  doctrine  of  recent 
possession,  that  is,  of  the  possession  of  property  within  a 
short  time  after  it  has  been  stolen.  Why  a  matter  of  mere 
common  sense  should  be  elevated  to  the  style  of  a  '^  doc- 
trine" it  is  not  easy  to  see.  What  is  meant  is  only  that, 
according  to  the  circumstances  of  the  case,  the  recent  pos- 
session is  evidence  that  the  person  in  possession  stole  the 
property,  or  received  it,  knowing  it  to  have  been  stolen. 
This  evidence  may  be  of  the  strongest,  or  of  hardly  any 
weight  at  all.  It  will  vary  not  only  according  to  the  length 
of  time,  but  also  according  to  other  considerations,  one  of 
the  chief  of  which  is  the  nature  of  the  property,  whether 
it  be  of  a  description  which  can  easily  pass  from  one  per- 
son to  another.  Thus  the  possession  of  a  diamond  ring  a 
year  after  the  theft  would  be  more  indicative  of  a  felonious 
intent  than  the  possession  of  a  pound  of  cheese  after  the 
lapse  of  a  week.(u). 

(o)  8  92.  (p)  2  93.     .  (g)  §  94. 

(u)  R.  V.  Partridge,  7  C.  &  P.  551 ;  R.  v.  Langmead,  L.  ft  G.  427 ;  R 
a.  Deer,  32  L.  J.  (M.  C.)  33. 
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CHAPTER  n. 


EMBEZZLEMENT. 


Embbzzlbmsnt  may  be  defined  as  the  nnlawfiil  appropri- 
ation to  his  own  use  by  a  servant  or  clerk  of  money  or 
chattels  received  by  him  for  and  on  account  of  his  master 
or  employer.(l)  It  difi'ers  from  larceny  by  clerks  or  serv- 
ants in  this  respect :  embezzlement  is  committed  in  respect 
of  |iroporty  which  is  not  at  the  time  in  the  actual  or  legal 
pOHHOHsion  of  the  owner,  whilst  in  larceny  it  ia  An  exam- 
ple will  illustrate  the  distinction.  A  clerk  receives  £20 
from  a  person  in  payment  for  some  goods  sold  by  bis  mas- 
ter ;  ho  at  once  puts  it  into  his  pocket,  appropriating  it  to 
his  own  use ;  this  is  embezzlement.  The  clerk  appropriates 
to  bin  own  use  £20  which  he  takes  from  the  till ;  this  is 
larceny.  The  line  of  demarcation  between  the  two  offenses 
appear  sometimes  to  be  very  finely  drawn. (x)  This  would 
be  liable  to  work  injustice,  were  it  not  for  a  provision  to 
which  wo  shall  shortly  have  to  refer.(]/) 

The  principal  points  to  be  noticed  are  the  following : 
(i.)  Proof  that  the  prisoner  was  employed  as  clerk  or 
servant. 


{x)  It  is  urged  that  there  is  no  ground  for  preserying  the  distinction. 
This  would  especially  be  the  case  if  the  principle  of  possession  of  the 
servant  being  the  possession  of  the  master  had  been  interpreted  with 
the  same  latitude  in  criminal  and  civil  cases. — Rose.  453. 

(y)  Y.  p.  187. 

(I)  It  was  formerly  held  that  when  the  olerk  or  servant  conyeriad 
to  his  own  use  money  or  goods  received  by  him  for  his  master  but 
which  had  not  got  into  his  master  s  possession,  such  act  was  not  Ur- 
ceny  or  other  crime,  but  only  a  breach  of  trust.  Bull's  Case  (17^7), 
Leach,  841,  East.  P.  C.  672;  Bazely's  Case  (1799).  Leach,  835,  East,  P. 
C.  571.  In  consequence  of  these  decisions,  parliament  passed  the  act^ 
39  Ooo.  3,  0.  85,  entitled  "  an  act  to  protect  masters  against  em^ienle- 
ments  by  their  clerks  or  servants,"  and  the  crime  of  em>>^vil'«nient 
was  thereby  created.     I  Gabbett  Crim.  Law,  556. 
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(ii.)  Proof  of  his  receipt  for,  or  in  the  name  of,  or  on 
account  of,  the  employer  or  master. 

(iii.)  Proof  of  the  unlawful  appropriation. 

(i.)  Proof  of  the  employment  as  clerk  or  servant. 

It  is  for  the  jury  to  determine  whether  the  prisoner  is  a 
clerk  or  servant,  within  the  meaning  of  the  statute,  the 
court  explaining  what  is  necessary  to  constitute  such  a  re- 
lation. 

The  clerks  or  servants  need  not  be  in  the  employment 
of  those  in  trade.  The  particular  name  by  which  they  are 
called,  as  accountant,  collector,  overseer,  etc.,  is  not  mate- 
rial, if  the  general  relationship  can  be  proved.(2)  It  is  a 
very  difficult  matter  to  determine  whether  the  required  re- 
lationship exists.  The  various  tests  which  have  been  sug- 
gested all  appear  in  turn  to  have  been  overruled.  The  em- 
ployment need  not  be  continuous,  for  it  was  held  to  be 
embezzlement,  though  the  prisoner  was  employed  to  re- 
ceive in  a  single  instance  only.(a)  The  mode  of  remunera- 
tion for  service  is  not  decisive,  that  is,  whether  by  commis- 
sion or  by  salary.  This  will  not  distinguish  an  agent  from 
a  servant.(6)  Nor  will  a  participation  in  the  profits  of  the 
sale  prevent  the  character  of  servant  from  arising.(r)  The 
question  is  not  decided  by  the  consideration  whether  the 
whole  or  only  a  part  of  a  man*s  time  is  devoted  to  the 
other's  business,(rf)  nor  whether  he  is  bound  to  obey  the 
latter's  directions.(€)  A  person  who  is  employed  as  servant 
by  several  is  considered  the  individual  servant  of  each.(/) 

Embezzlement  by  persons  employed  in  the  public  service, 
or  by  police  constables,  of  any  chattel,  money,  or  valuable 
securtty  which  is  intrusted  to,  or  received,  or  taken  into 


(z)  V  R.  V.  Squire,  R.  &  R.  349. 

(a)  R.  V.  Hughes,  1  Mood.  C.  C.  370.        {b)  R.  v.  Bailey,  12  Cox.  56. 

(e)  R.  V.  Atkinson,  2  Mood.  C.  C.  278. 

(d)  R.  V.  Tite,  30  L.  J.  (M.  C.)  142. 

(e)  V.  R.  V.  Spencer,  R.  &  R..299. 

(/)  3  Stark.  N.  P.  70.  The  reader  is  referred  to  the  cases  given  by 
Archbold,  Roscoe,  etc.,  for  a  fuller  examination  of  this  difficult  point, 
whether  the  relationship  required  by  the  statute  exists;  v.  especially 
B.  V.  Negus,  L.  R..  2  C.  C.  R.  34;  42  L  J.  (M.  C.)  62. 
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possession  by  virtue  of  their  emplojmeuty  is  subjected  tc 
generally  the  same  consequences  as  if  the  embeaszlement* 
were  from  an  ordinary  master.(^) 

(ii.)   The  receipt  for^  etc.y  the  master. 

The  mere  fact  of  receipt  is  usually  proved  by  the  persoD 
who  gave  the  money,  etc.,  to  the  prisoner,  or  by  his  own 
admiHsion.  That  he  received  it  for,  in  the  name  of,  or  on  ac- 
count of  his  master,  the  jury  may  infer  from  the  circuin 
stances  of  the  case.  But  it  will  not  be  embezzlement  if  the 
prisoner  received  the  money  from  his  master  in  order  to  pay 
to  a  third  person. (A)  Nor  if  the  money  is  already  con- 
structively in  the  possession  of  the  master,  by  the  hands  of 
any  other  clerk  or  8ervant.(i).  It  is  immaterial  that  the 
money  was  not  really  due  to  the  master.  The  receipt  need 
not  now  be  by  virtue  of  his  employment  in  order  to  consti- 
tute embezzlement ;  and  tlierefore  it  may  be  embezzlement, 
though  the  servant  had  no  authority  to  receive.  But  it  is 
necertsary  that  the  money,  etc.,  should  be  the  property  of 
the  master  when  received  by  the  servant;  and,  therefore, 
money  appropriated  by  a  servant,  in  consideration  of  work 
which  the  [irLsoner  did  by  the  unauthorized  use  of  his  mas- 
ter's tools,  the  payer  contracting  with  the  servant  only,  does 
not  constitute  embezzlement. (A;) 

(iii).   The  wHow/iil  appropriation. 

The  usual  evidence  given  of  the  appropriation  is,  that 
having  received  the  money,  etc.,  the  prisoner  denied  the  re- 
ceipt, or  accounted  for  moneys  received  at  the  same  time, 
or  after,  and  not  for  it,  or  rendered  a  false  account,  or 
practiced  some  other  deceit  in  order  to  prevent  detection. (m) 

The  mere  non-payment  to  the  master  of  money  which 
the  servant  had  charged  himself  in  his  master's  book  with 
receiving  is  not  embezzlement.(w)  But,  on  the  other  hand, 
it  is  no  defense  to  merely  show  that  he  entered  the  receipt 
correctly  in  the  master's  book.(o)     If,  instead  of  denying 


(p)  24  and  25  Vict,  c.  90.  ?  70 

(A)  R.  V.  Smith,  R.  &  R.  207.       (0  R.  v.  Wright,  27  L.  J.  (M.  C.)  65 

(k)  R.  V.  Cullum.  L.  R.,  2  C.  C.  R.  28;  42  L.  J.  (M.  C.)  64. 

(m)  Arcii.  Q  S.  540.  (n)  R.  v.  Hodgson.  3  C  A  P.  422. 

(o)  R.  V.  Lister,  20  L.  J.  (M.  C.)  20. 
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the  appropriation  of  property,  the  prisoner,  in  rendering 
his  account,  admits  the  appropriation,  alleging  a  right  in 
himself,  no  matter  how  unfounded,  or  setting  up  an  excuse, 
no  matter  how  frivolous,  his  offense  in  taking  and  keeping 
is  no  embezzlement.(p)  But  where  it  is  the  prisoner's  duty, 
at  stated  times,  to  account  for  and  pay  over  to  his  employer 
the  money  received  during  those  intervals,  his  willfully 
omitting  to  do  so  is  embezzlement,  and  equivalent  to  a  de^ 
nial  of  the  receipt  of  them.  (7) 

It  appears  that  now  some  specific  sum  must  be  proved  to 
have  been  embezzled.  It  will  not  sufSce  to  prove  a  general 
deficiency  in  the  prisoner's  account8.(r) 

There  may  be  charged  in  the  same  indictment,  and  the 
defendant  may  be  tried,  at  the  same  time  for,  any  number 
of  distinct  acts  of  embezzlement,  not  exceeding  three, 
which  may  have  been  committed  by  him  agai  nst  her  majesty, 
or  against  the  same  master  or  employer,  within  six  months 
from  the  first  to  the  last  of  such  act8.(5)  As  we  have  al- 
ready seen,  a  person  indicted  for  embezzlement  may  be  found 
guilty  of,  and  punished  for,  larceny,  and  vice  versa.(t){l) 

The  punishment  for  embezzlement  is  penal  servitude  to 
the  extent  of  fourteen  years.(w) 

The  summary  jurisdiction  given  by  18  and  19  Vict.,  c.  126, 
to  justices  assembled  at  petty  sessions  (x)  in  certain  cases 
of  larceny  is  extended  to  similar  cases  of  embezzlement.(t/) 

Falsification  of  accounts. 

An  offense  of  a  kindred  nature  may  be  noticed  here. 
For  a  clerk,  oflicer,  servant,  or  other  employe  to  willfully 
and  with  intent  to  defraud,  destroy,  alter,  mutilate,  or  falsify 
any  of  his  employer's  books,  papers,  accounts,  etc.,  or  make 
false  entries  therein,  is  punishable  by  penal  servitude  to  the 
extent  of  seven  jea,r&,{z) 

(p)  R.  V.  Norman,  C.  &  Mar.  501.      (g)  R.  v.  Jackson,  1  C.  &  E.  S84 

(r)  R.  V.  Lloyd  Jones,  8  C.  &  P.  288;  R.  v.  Wolstenholme,  11  Cox 
313;  see  Rose.  457. 

{*)  24  and  25  Vict.,  c.  96,  g  71.  (0  Ibid.,  g  72;  v.  p.  176. 

(t«)  24  and  25  Vict.,  c.  96,  g  68.         (x)  v.  p.  462. 

(y)  31  and  32  Vict.,  c.  116,  g  2.         (2)  38  and  39  Vict.,  c.  24. 

(1)  For  the  practice  in  the  United  States,  see  post,  under  joinder  of 
counts  in  an  indictment,  p.  276. 
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Embezzlement  by  bankers,  merchants,  brokers,  attorneys^ 
agents,  or  factors. 

If  any  such  person  is  intrusted  with  any  money  or  se- 
curity, with  a  direction  in  wTiting  to  apply  the  same  foi 
any  specified  purpose,  or  to  any  specified  person,  and  he, 
in  violation  of  good  faith,  and  contrary  to  the  terms  of 
such  direction,  converts  the  same  to  his  own  use,  or  the  use 
of  any  person  other  than  the  one  by  whom  he  is  so  in- 
trusted :  or  (b)  if,  having  been  intrusted  as  one  of  the 
al)()ve  with  any  chattel  or  valuable  security,  or  any  j)ower 
ot  attorney  for  the  sale  or  transfer  of  any  share  or  interest 
in  any  stock  or  fund,  fof  safe  custody  or  for  any  special 
purpose,  without  authority  to  sell,  negotiate,  transfer,  or 
pledge,  he,  in  violation  of  good  faitli  and  contrary  to  the 
object  or  purpose  sj^ecified,  sells,  negotiates,  transfers, 
pledges,  or  in  any  manner  converts  to  his  own  use,  or  that  of 
spn\e  other  person  than  the  one  by  whom  he  intrusted,  such 
chattels  or  security  or  the  pmceeds  thereof,  or  the  share 
or  interest  to  which  the  power  of  attorney  relates,  he  is 
guilty  of  a  misdemeanor,  and  is  liable  to  penarl  servitude  to 
thc^  extent  of  seven  years. (a)  There  is  a  saving  in  this 
section  exempting  from  such  liability  trustees  and  mort- 
gagees; also  bankers,  etc.,  in  receiving  money  due  on  se- 
curities, or  disposing  of  securities  on  which  they  have  a 
lien. 

It  is  a  misdemeanor,  attended  with  the  same  punishment, 
for  a  banker,  merchant,  broker,  attorney,  or  agent,  with 
intent  to  defraud,  to  sell,  negotiate,  etc.,  any  property  with 
which  he  is  intrusted  for  safe  custody.(6)  So  also  for  any 
person  intrusted  with  a  power  of  attorney  for  the  sale  or 
transfer  of  any  property,  to  fraudulently  sell,  transfer,  or 
otherwise  convert  it  to  his  own  use,  or  that  of  any  person 
other  than  the  one  by  whom  he  is  intrusted.(c) 

Factors  or  agents  intrusted,  for  the  purpose  of  sale  or 
otherwise,  with  the  possession  of  any  goods  or  of  any  doc- 
ument of  title  to  goods,  who,  without  the  authority  of  the 
principal,  for  their  own   use  or  that  of  any  person  other 


(a)  24  and  25  Vict.  c.  96.  ?  75.        {b)  Ibid.,  §  76.        (c)  Ibid.  J  77- 
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than  the  one  hy  whom  they  are  so  intrusted,  and  in  viola- 
tion of  good  faith,  make  any  consignment,  deposit,  trans- 
fer, or  delivery  of  any  such  goods  or  document,  by  way  of 
pledge,  lien,  or  security  for  any  money  or  valuable  secur- 
ity, borrowed  by  them  (the  factors,  etc.) ;  or  (b),  without 
authority,  etc.,  accept  any  advance  of  any  money  or  valu- 
able security  on  the  faith  of  any  contract  or  agreement  to 
consign,  etc.,  such  goods  or  documents,  are  guilty  of  amis- 
demeanor,  and  punished  as  above.  So  also  are  clerks  or 
others  knowingly  and  willfully  assisting  in  carrying  out  the 
aforesaid  measures.  A  saving  clause  is  added,  that  the  fac- 
tor or  agent  will  not  be  liable  for  consigning,  etc.,  if  the 
property  is  not  made  a  security  for,  or  subject  to,  the  pay- 
ment of  any  greater  sum  of  money  than  the  amount  which, 
at  the  time  of  the  consignment,  was  due  and  owing  to  such 
agent,  from  his  principal,  together  with  the  amount  of  any 
bill  of  exchange  drawn  by  or  on  account  of  such  principal, 
and  accepted  by  the  factor  or  agent. (rf) 

Embezzlement  by  trustees. 

For  a  trustee  (or  his  representative,  s.  1)  of  property  for 
the  use  of  some  other  person,  or  for  any  public  or  charita- 
ble purpose,  with  intent  to  defraud,  to  convert  or  ap[»ro- 
priate  the  same  to  his  own  use,  or  that  of  any  other  person 
than  the  person  aforesaid,  or  for  any  purpose  other  than 
such  public  or  charitable  purpose,  or  (b)  to  otherwise  dis- 
pose of  or  destroy  the  property,  is  a  misdemeanor,  punish- 
able by  penal  servitude  to  the  extent  of  seven  years.  But 
no  criminal  proceedings  may  be  taken  without  the  sanc- 
tion of  the  attorney-general.  And,  if  civil  proceedings 
have  been  taken  against  the  trustee,  the  person  who  has 
taken  such  proceedings  may  not  commence  any  prosecu- 
tion under  this  section  without  the  sanction  of  the  court 
or  judge  of  such  civil  proceedings.(€) 

Embezzlement  by  directors,  officers^  and  members  of  public 
companies  and  corporate  bodies. 

The  following  offenses  are  misdemeanors,  punishable  by 
penal  servitude  to  the  extent  of  seven  years : 

(rf)  24  and  25  Vict.,  o.  96,  g  78.  (e)  Ibid  ,  §  80. 
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For  a  director,  member,  or  public  officer  of  a  body  cor- 
porate or  public  company,  to  fraudulently  take  or  apply  to 
his  own  UBe,  or  any  use  or  purpose  other  than  the  uses  or 
purposes  of  such  body  or  company,  any  of  the  property  of 
the  body  or  company.(/) 

For  a  director,  public  officer,  or  manager  of  such  body 
or  company,  to  receive  or  possess  himself  of  any  of  the 
property  of  the  company,  etc.,  otherwise  than  in  payment 
of  a  just  debt  or  demand,  and,  with  intent  to  defi:tiud,  to 
omit  to  make  or  have  made  a  full  and  true  entry  thereof  in 
the  books  and  accounts  of  the  company.(^) 

For  a  director,  manager,  public  officer,  or  member,  with 
intent  to  defraud,  to  destroy,  alter,  mutilate,  or  falsify  any 
book,  paper,  writing,  or  valuable  security,  belonging  to  the 
body  or  company;  or  (b)  to  make  or  concur  in  making 
any  false  entry,  or  to  omit  or  concur  in  omitting  any  ma- 
terial particular  in  any  book  of  account  or  other  docu- 
ment. (A) 

For  a  director,  manager,  or  public  officer  to  make,  circu- 
late, or  publish,  or  concur  in  making,  etc.,  any  written 
statement  or  account  which  he  knows  to  be  false  in  any 
material  particular,  with  intent  to  deceive  or  defraud  any 
member,  share-holder,  or  creditor  of  such  body  or  com- 
pany, or  with  intent  to  induce  any  person  to  become  a 
share-holder  or  partner  therein,  or  to  intrust  or  advance 
any  property  to  such  body  or  company,  or  to  enter  into 
any  security  for  the  benefit  thereof.(i) 

With  regard  to  these  cases  of  embezzlement  by  bankers, 
merchants,  attorneys,  agents,  or  factors,  trustees,  directors, 
officers,  or  members  of  bodies  corporate  or  public  compa- 
nies, the  provisions  as  to  which  are  contained  in  §§  75-84 
of  the  larceny  act,  it  is  enacted  that  no  person  shall  be 
convicted  of  any  of  these  misdemeanors,  if  he  shall,  at  any 
time  previously  to  his  being  charged  with  such  misde 
meanor,  have  disclosed  the  act  on  oath,  in  consequence  of 
any  action  which  shall  have  been  bona  fide  instituted  by 

(/)  24  and  25  Viot..  c.  96,  J  81.  (^)  Ibid.,  g  82. 

(h)  Ibid.,  i  83.  (0  Ibid.,  i  M. 
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any  party  aggrieved;  or  if  he  shall  have  first  disclosed  the 
same  in  any  compulsory  examination  or  deposition  before 
any  court  upon  the  hearing  of  any  matter  in  bankruptcy 
or  insolvency.(A) 

For  a  director,  officer,  or  contributory  of  a  company 
wound  up  under  the  companies  act,  1862,  to  destroy,  muti- 
late, alter,  or  falsify  any  books,  papers,  writings,  or  seciri- 
ties,  or  to  make  or  be  privy  to  making  any  false  or  fraudu- 
lent entry  in  any  book  or  other  document  of  the  company, 
with  intent  to  defraud  or  deceive  any  person,  is  a  misde- 
meanor, punishable  by  imprisonment  not  exceeding  two 
years.(Q 

For  an  officer  of  a  savings  bank  to  receive  any  deposit 
and  not  pay  over  the  same  is  a  misdemeanor,  punishable  by 
fine  or  imprisonment  or  both.(7w) 

[In  Ohio,  the  general  provision  is,  '*  an  officer,  agent, 
clerk,  servant,  or  employe  of  any  person  (except  appren- 
tices and  persons  under  the  age  of  eighteen  years),  who  em- 
bezzles or  converts  to  his  own  use,  or  fraudulently  takes, 
or  makes  away  with,  or  secretes,  with  intent  to  embezzle  or 
convert  to  his  own  use,  any  thing  of  value  which  shall 
come  into  his  possession  by  virtue  of  his  employment;  and 
an  officer  elected  or  appointed  to  an  office  of  public  trust  or 
profit  in  this  state,  and  an  agent,  clerk,  servant,  or  employe 
of  such  officer,  or  of  a  board  of  such  officers,  who  embez- 
zles or  converts  to  his  own  use,  or  conceals  with  such  in-^ 
tent,  any  thing  of  value  that  shall  come  into  his  possession 
by  virtue  of  his  office  or  employment,  is  guilty  of  embez- 
zlement, and  shall  be  punished  as  for  larceny  of  the  thing 
embezzled."     74  Ohio  L.  249,  §  11.     The  word  person  in- 

(k)  24  and  25  Vict.,  c.  96,  §  85.  And  also  nothing  in  these  sections 
shall  entitle  any  person  to  refuse  to  answer  a  question  in  a  civil  pio- 
ceeding,  on  the  ground  that  it  tetids  to  criminate  himself. — §  85.  Thf" 
criminal  proceeding  is  not  to  deprive  any  party  of  his  civil  remedy, 
but  the  conviction  is  not  to  be  evidence  in  such  civil  suit. — §  86. 

(0  25  and  26  Vict,  c.  89,  §  166. 

(m)  26  and  27  Vict.,  c.  87,  §  9.  False  statements,  returns,  etc.,  by 
railway  companies,  v.  29  and  30  Vict.,  c.  108,  g§  15-17;  31  and  32 
Vict.  c.  1 19,  §  5 ;  34  and  35  Vict,  c,  78,  g  10. 
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eludes  corporations.  Ibid.  241.  Thing  of  value  in  this 
section  includes  negotiable  instruments,  negotiable  by  de- 
livery, not  yet  delivered  or  issued  as  a  valid  instrument. 
Ibid.  250.  Carriers  and  innkeepers  who  convert  fraudu- 
lently any  thing  of  value  intrusted  to  them  in  the  course  of 
tlieir  vocation,  are  guilty  of  embezzlement;  also  a  carrier, 
warehouseman,  factor,  storage,  or  commission  merchant 
who,  with  intent  to  defraud,  sells  or  converts  any  bill  of 
lading,  permit,  or  receipt,  or  any  property,  or  proceeds 
thereof;  any  municipal  officer  who  knowingly  diverts,  ap- 
propriates, or  applies  any  public  funds;  any  person  in- 
trusted with  any  public  property  of  the  state,  a  county, 
township  or  municipal  corporation,  who  disposes  of  the 
same  for  his  own  use  with  intent  to  defraud,  is  guilty  of 
embezzlement.     Ibid.  "250. 

In  Michigan,  apprentices  and  other  persons  under  the 
age  of  sixteen  years  are  excepted  from  the  statute.  Rev. 
Stat.  (1872),  2084. 

Proof  of  a  continuous  series  of  conversions  of  money  by 
an  officer  to  the  use  of  another,  in  pursuance  of  a  con- 
spiracy between  them,  will  support  a  verdict  of  the  jury 
finding  the  aggregate  sum  as  the  amount  of  a  single  em- 
bezzlement.    Brown  r.  State,  18  Ohio  St.  496. 

Unless  there  is  such  relation  of  employment  as  the  stat- 
ute describes,  there  can  be  no  embezzlement.  Hence,  where 
a  woman  allowed  a  man  to  take  bank  bills  for  the  purpose 
of  counting  them  in  her  presence,  and  taking  therefrom  a 
small  sum,  which  she  consented  to  lend  him,  and,  instead 
of  returning  any  portion,  he  walked  away  with  the  whole, 
there  was  no  embezzlement.  Commonwealth  v.  O'Malley, 
97  Mass.  584. 

There  must  be  a  fraudulent  intent.  Hence,  where  a  clerk, 
whose  business  it  was  to  receive,  keep,  and  disburse  the 
money  of  a  firm,  being  about  to  leave,  took  from  the  money 
in  his  hands  the  amount  due  him  for  his  salary,  without 
the  knowledge  or  consent  of  the  firm,  and  charged  the 
same  to  himself  on  the  books,  there  was  no  embezzlement. 
Ross  r.  Innis,  35  111.  487.  There  must  be  a  fraudulent  in- 
tent contemporaneous  with  a  conversion.    Hence,  where 
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:an  oflBcer  of  a  bank  took  money  from  a  depositor,  without 
any  fraudnlent  irftent  to  convert  it  to  his  own  use,  and  en- 
tered it  properly  in  the  books  of  the  bank,  and  he  five  days 
afterward  altered  the  entries  to  conceal  the  fact  that  he  had 
received  this  sum,  in  order  thereby  to  cover  up  some  pre- 
vious deficit  occasioned  by  former  fraudulent  acts,  there  was 
no  embezzlement  of  such  deposit.  Commonwealth  v.  Shep- 
urd,  1  Allen,  575.  But  if  the  treasurer  of  a  railroad  com- 
j)any  draws  from  bank  by  his  check,  as  treasurer,  money 
which  he  has  on  deposit  in  that  capacity,  and  fraudulently 
converts  to  his  own  use  the  money  so  drawn,  he  is  guilty 
of  embezzlement,  although  he  did  not  intend  to  convert 
the  money  at  the  time  he  drew  it,  and  although,  at  the 
time  ho  converted  it,  he  intended  to  make  it  good,  «nd  had 
the  means  of  doing  so.  Commonwealth  o.  Tiickerman, 
10  Gray,  173.  For  if  an  act  of  embezzlement  is  commit- 
ted, it  is  not  purged  by  a  subsequent  restitution  of  the 
money  or  property  appropriated.  Hence,  a  person  who 
received  a  note  for  the  purpose  of  getting  it  discounted  for 
anoth*cr  at  a  bank,  and  sent  it  with  other  notes  of  his  own 
to  the  hank  to  be  discounted  on  his  own  account,  and  had 
the  proceeds  entered  to  his  own  credit,  he  was  guilty  of 
embezzlement  as  soon  as  the  note  was  delivered  to  the 
cashier  to  be  thus  misused  ;  and  a  subsequent  payment  of 
the  money  on  account  of  the  owner  of  the  note  did  not 
Durge  the  crime.  Commonwealth  v.  Butterick,  100  Mass.  IJ 
18 
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CHAPTER  m. 


FALSE  PRETENSES. 


It  is  difficult  to  correctly  define  the  offense  of  obtaining 
property  by  false  pretenses.  In  some  cases,  on  the  one 
hand,  there  seems  little  to  distinguish  it  from  larceny ;  and 
in  others,  to  distinguish  it  from  a  mere  non-criminal  lie. 
The  most  intelligible  distinction  between  false  pretenses 
and  larceny  has  been  thus  set  forth  :(w)  "  In  larceny,  the 
owner  of  the  thing  stolen  has  no  intention  to  part  with  his 
property  therein  %o  the  person  taking  it,  although  he  may 
intend  to  part  with  the  possession  ;  in  false  pretenses,  the 
owner  does  intend  to  part  with  his  property  in  the  money 
or  chattel,  but  it  is  obtained  from  him  by  fraud."  [A  person 
who  by  fraud  obtains  a  loan  of  money,  there  being  ijo  un- 
derstanding that  he  is  to  return  the  same  bills  or  coins,  is 
guilty,  not  of  larceny,  but  of  false  pretenses. (1)]  The  line 
between  the  two  crimes  is  very  narrow.  Thus,  A.  intrusts 
B.  with  a  parcel  to  carry  to  C.  D.  meets  B.  and  alleges 
that  he  is  C,  whereupon  B.  gives  him  the  parcel.  It  will 
be  larceny  if  B.  had  not  authority  to  pass  the  property ; 
false  pretenses  if  he  had.(o)  The  difficulty  of  discriminating 
arises  chiefly  where  there  has  been  a  constructive  taking 
only,  where  the  owner  delivers  the  property,  though  the 
possession  is  obtained  by  fraud.  The  evil  which  might  arise 
from  this  state  of  things  is  to  some  extent  obviated  by  a 
provision  that  if  upon  an  indictment  for  false  pretenses  it 
is  proved  that  the  defendant  obtained  the  property  in  such 
manner  as  to  amount  in  law  to  larceny,  he  is  not  on  tlia» 
account  to  be  acquitted. (p)  Therefore,  in  cases  of  doubt.  U 
is  better  to  indict  for  false  pretenses. 


(n)  Arch.  362;  v.  White  v.  Garden.  10  C.  B.  927. 

(0)  V.  R.  V.  Watkins,  1  Leach,  520.      (p)  24  and  25  Vict.,  c.  96,  f  8S 

(1)  Kellogg  V.  State,  20  Ohio  St.  15. 
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The  points  to  be  proved  on  an  indictment  for  fake  pre- 
tenses are  the  following  : 

i.  The  pretense  and  its  falsity, 
ii.  That  the  property  or  some  part  thereof  was  oucained 

by  means  of  the  pretense, 
iii.  The  intent  to  defraud. 

i.  The  pretense  must  be  wholly  or  in  part  of  an  existing 
fact  ;[q)  for  example,  a  false  statement  of  one's  name  and 
circumstances  in  a  begging  letter.  But  a  mere  exagger- 
ation will  not  suffice,  as  if  a  person  actually  in  business 
pretends  that  he  is  doing  a  very  good  business  ;(r)  other- 
wise, if  he  were  not  doing  any  business  at  all.(5)  The  fact 
must  be  an  existing  fact ;  therefore  it  is  not  within  the  act 
for  a  person  to  pretend  that  he  will  do  something  whicli 
he  does  not  mean  to  do.(^)  But  a  promise  to  do  a  thing 
may  involve  a  talse  pretense  that  tjie  promisor  has  the 
power  to  do  that  thing;  and  for  this  an  indictment  will 
lie.(w)  [One  who  obtains  goods  by  falsely  and  fraudulently 
promising  that  if  the  same  be  delivered  to  him  he  will  sell 
them  and  pay  over  the  proceeds,  and  who  fails,  after  selling, 
to  pay  over  the  proceeds,  is  not  guilty  of  obtaining  goods 
under  fulse  pretenses.(l)  But  where  the  proprietor  of  an 
intelligence  office  agreed  to  procure  a  place  for  an  appli- 
cant in  consideration  of  two  dollars  paid  in  advance,  and 
falsely  stated  that  he  had  a  situation  in  view,  he  was  guilty 
of  obtaining  money  under  false  pretenses.(2)] 

Obtaining  additional  money  by  stating  that  a  larger 
amount  of  goods  is  delivered  than  is  known  to  be  the  case, 
is  within  the  statute.(x)    But^of  course  not  every  breach  of 


(7)  ''It  may  be  laid  down  as  a  general  rule  of  interpretation  of  the 
statute,  that  wherever  a  person  fraudulently  represents,  as  an  existing 
factf  that  which  is  not  an  existing  fact,  and  so  gets  money,  etc.,  that  if 
an  offense  within  the  act." — Arch.  497. 

(r)  R.  V.  Williamson,  11  Cox.  3-J8.     (.?)  K.  v.  Crabb,  11  Cox,  85. 

(0  R.  V.  Lee,  9  Cox,  304. 

(ti)  R.  V.  Giles.  34  L.  J.  (M.  C.)  50. 

(x)  R.  V.  Ragg,  29  L.  J.  (M.  C.)  86. 

(1)  Glacken  v.  Commonwealth,  3  Mete.  (Ky.)  233. 

(2)  Commonwealth  v.  Parker,  Thach.  Crim.  Cas.  124. 
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warranty  or  false  asfiertion  at  the  time  of  a  bai^aiii  wrll 
be  treated  as  a  false  pretense ;(]/)  for  example,  if,  in  sellini^ 
an  article  for  a  lump  sum,  the  vendor  makes  a  false  repre- 
sentation as  to  the  weight  in  order  to  induce  the  purchaser 
to  conclude  the  bargain. (z)  However,  it  seems  clear  that 
a  false  representation  respecting  an  alieged  matter  of  defi- 
nite iact  knowingly  made  is  a  false  pretense  within  the  stat- 
ute; even  although  the  representation  is  merely  as  to  the 
quality  of  the  goods  sold ;  as  when  the  prosecutor  was  in- 
<luced  to  purchase  a  chain  on  the  representation  that  it  was 
iifteen  carat  gold,  whereas  it  was  only  six  carat.(a)  But  ii 
the  representation  is  only  what  is  matter  of  opinion,  and 
amounts  merely  to  exaggerated  praise,  the  party  is  not 
criminally  liable;  as  where  the  defendant  said  his  spoons 
were  equal  to  Elkington's.(6) 

[It  has  been  held  that  the  pretenses  must  be  such  that  a 
person  of  ordinary  caution  would  give  credit  to  them.  State 
V.  Magee,  1 1  Ind.  154 ;  Leobold  r.  State,  33  Ind.  484 ;  Com- 
monwealth V.  Grady,  13  Bush,  285;  State  i\  Evers,  49  Mo. 
542.  But  some  regard  must  be  had  to  the  capacity  of  the 
person  defrauded,  as  the  capacity  of  a  blind  man  to  judge 
of  a  false  pretense  as  to  color.  Cowen  v.  People,  14  III. 
348.  And  to  the  circumstances  of  the  case.  It  was  held 
in  England  that  a  man  who  handed  for  change  a  bank-note 
for  one  pound,  pretending  it  was  a  five  pound  note,  could 
be  convicted  of  obtaining  money  under  false  pretenses, 
though  the  person  to  whom  it  was  handed  could  read. 
Regina  y.  Jessop,  7  Cox  Crim.  Cas.  399.  And  Mr.  Bishop 
doubts  the  correctness  of  the  rule  altogether.     2  Bish.  Crim, 

L.  §  416. 

Under  the  rule  that  the  pretense  must  have  induced  the 
parting  with  the  goods,  it  is  well  held  in  England  that 
where  a  person  by  false  pretenses  obtained  an  agreement 
to  furnish  lodging  and  board,  and  under  that  agreement 
obtained  articles  of  food,  he  could  not  be  convicted  of  ob- 


(y)  R.  V.  Codrington,  1  C.  &  P.  061. 

(2)  R.  V.  Ridgeway,  3  F.  &  F.  838. 

(a)  R.  V.  Astley,  L.  R.,  I  C.  0.  R.  301  ;  40  L.  J.  (M.  G.)  ». 

{b)  R.  V.  Bryan,  26  L.  J.  (M.  C.)  84. 
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fcaining  those  articles  of  food  by  false  pretenses.     Regina  v. 
Gardner,  7  Cox  Crim.  Cas.  136. 

If  the  goods  would  not  have  been  obtained  but  for  tlie 
false  pretenses,  though  other  circMinistjinces  contributed  to 
induce  the  owner  to  part  with  them,  the  person  making 
sitch  pretense^s  can  be  convicted.  People  v.  Ilaynes,  14 
Wend.  546;  State  v.  Thacher,  85  N.  J.  Law,  445. 

Obtaining  merely  what  is  his  own,  or  what  is  justly  due, 
though  by  false  pretense,  does  not  come  within  the  crime. 
Commonwealth  r.  McDuffy,  Supreme  Court  Mass.,  Jan. 
*79,  and  cases  cited;  Central  Law  J.,  16th  May,  '79.] 

The  false  pretense  need  not  be  expressed  in  words ;  it  will 
suffice  if  the  pretense  is  signified  in  the  conduct  and  acts  of 
the  party ;  for  example,  by  obtaining  goods  upon  giving  in 
payment  a  check  upon  a  banker  with  whom  the  defendant 
has  no  account,  he  believing  that  it  would  not  be  paid  on  pre- 
sentation ;(e)  or  by  a  person,  who  was  not  a  member  of  the 
university,  obtaining  goods  fraudulently  at  Oxford  through 
wearing  a  commoner's  cap  and  gown.(d)  A  false  pretense 
made  through  an  innocent  agent  is,  of  course,  the  same  as 
if  made  by  the  defendant  himself. 

If  the  goods  are  obtained  by  means  of  a  forged  order, 
note,  or  other  document,  the  party  should  be  indicted  for 
forgery,  seeing  that  the  punishment  for  that  offense  is  much 
more  severe.  But  the  prisoner  will  not  be  acquitted  for 
the  false  pretense  on  the  ground  that  he  might  have  been 
indicted  for  forgery.(^) 

It  will  suffice  if  the  falsity  of  the  substance  of  the  pre- 
tense is  proved,  although  every  particular  is  not  estab- 
li8hed.(/) 

ii.  The  intent  to  defraud. 

As  in  other  cases,  the  intent  is  generally  to  be  gathered 
from  the  facts  of  the  case.  It  is  sufficient  to  allege  in  the 
indictment,  and  to  prove  at  the  trial,  an  intent  to  defraud 


(c)  R.  V.  Jackson,  3  Camp.  370;  v.  R.  v.    Haxelton,  L.    R.,  2  C.  C.  R 
134;  44L.  J.  (M.  C.)ll. 
(tO  R.  t^.  Barnard,  7  C  &  P.  784.         (e)  14  and  15  Vict.,  c.  100.  {  12 
(/)  R  V  Hill,  R.  A  R.  190. 
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generally,  without  alleging  ©r  proving  an  intiMit  to  defraud 
any  particular  per.-on.(5r) 

It  has  been  held  that,  to  support  tlie  evidence  of  intent 
to  defraud,  proof  that  the  defendant  has  subsequenVy  ob- 
tained other  property  from  some  other  j^erson  by  the  same 
pretense  is  not  admissible  ;(A)  but  that  evidence  of  similar 
false  pretense  on  a  j>rwr  occasion  is  admissi})le.(/) 

Obtaining  property  by  false  pretenses  is  a  misdemeanor, 
punishable  by  penal  servitude  to  the  extent  of  live  year8.(i\ 
It  is  subject  to  the  provisions  of  the  vexatious  indictments 
act.(/)  As  we  have  seen,  the  defendant  is  not  entitled  to 
^e  acquitted  for  the  misdemeanor  because  the  facts  show 
that  the  offense  amounts  to  larceny ;  but  no  perpon  tried  for 
such  misdemeanor  is  liable  to  be  afterward  prosecuted  for 
larceny  upon  the  same  facts. (m) 

[This  crime  is  a  felony  in  Kentucky.  Rev.  Stat.  (1877)^ 
838.  And  Indiana.  Rev.  Stat.  (1876),  436.  In  Ohio,  if 
the  value  of  the  goods  obtained  is  thirty-five  dollars  or 
more,  the  offense  is  felony;  otherwise,  it  is  a  misdemeanoi. 
74  Ohio  L.  289.  It  is  punishable,  in  Iowa,  by  imprison- 
ment in  the  penitentiary  not  exceeding  seven  years,  or  in 
the  county  jail  not  exceeding  one  year.  Rev.  Stat.  (1873), 
636.  And,  in  Michigan,  by  imprisonment  in  the  peniten- 
tiai-y  not  exceeding  ten  years,  or  in  the  county  jail  not 
more  than  one  year.     Rev.  Stat.  (1871),  2087.] 

Winning  at  play  by  fraud  is  punishable  as  for  obtaining 
money  by  false  preten8es.(w) 

Closely  allied  to  the  offense  of  false  pretenses  is  that  of 
inducing  persons  by  fraud  to  execute  valuable  securities.  For 
any  person,  with  intent  to  defraud  or  injure  another,  by  any 
false  pretense  to  fraudulently  cause  or  induce  any  person  to 
execute,  make,  accept,  indorse,  or  destroy  the  whole  or  any 
part  of  any  valuable  security;  or  (b)  to  write,  impress,  or 
or  affix  his  name,  or  the  name  of  any  other  person,  or  of 


{g)  24  and  25  Vict.,  c.  96.  g  88.      (A)  R.  v.  Holt,  30  L.  J.  (M.  C.)  11. 

(0  R.  V.  Francis,  L.  R.,  2  C.  C.  R.  128;  43  L.  J.  (M.  C.)  97. 

{k)  24  and  25  Vict.,  c.  96,  §  88.     (/)  v.  p.  2fe8. 

(m)  24  and  25  Vict.,  c.  9G,  g  88 ;  v.  R.  v.  Bulmer.  33  L.  J.  (M.  C.)  171 

(«)  8  and  9  Vict.,  c.  109,  J  17. 
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any  company,  firm,  or  copartnership,  or  the  seal  of  any 
body  corporate,  company,  or  society,  upon  any  paper  or 
parchment,  in  order  that  the  same  may  be  afterward  made, 
or  converted  into,  or  used,  or  dealt  with  as  a  valuable  se- 
curity, is  a  misdemeanor,  punishable  as  obtaining  by  false 
pretenses.(o) 

FALSE   PERSONATION. 

The  obtaining  goods,  money,  or  other  advantage,  by  false 
personation,  is  a  crime  similar  to  false  pretenses.  At  com- 
mon law,  false  personation  is  punishable  as  a  cheat  or  fraud ; 
but  certain  particular  cases  are  dealt  with  by  statute.  This 
crime  is  also  closely  connected  with  forgery;  and  many 
statutes  providing  against  forgery  at  the  same  time  provide 
against  false  personation. 

p{  seamen,  soldiers^  etc, — ^Por  a  person,  in  order  to  receive 
any  pay,  wages,  prize-money,  etc.,  payable,  or  supposed  to 
be  payable,  or  any  effects  or  money  in  charge,  or  supposed 
to  be  in  charge,  of  the  admiralty,  falsely  and  deceitfully  to 
personate  any  person  entitled,  or  supposed  to  be  entitled,  to 
receive  the  same,  is  a  misdemeanor,  punishable  by  penal 
servitude  to  the  extent  of  five  years,  or,  on  summary  con- 
viction, by  imprisonment  not  exceeding  six  months.(p) 

To  knowingly  and  willfully  personate,  or  falsely  assume 
the  name  or  character  of,  or  to  procure  others  to  personate, 
etc.,  a  soldier  or  other  person  who  shall  have  really  served, 
or  be  supposed  to  have  served,  in  her  majesty's  army  or  in 
any  other  military  service,  or  his  representatives,  in  order 
to  receive  his  wages,  prize-money,  etc.,  due  or  piiyable,  or 
supposed  to  be  due  or  payable,  for  service  performed,  or 
supposed  to  be  performed,  is  a  felony,  .punishable  by  penal 
servitude  to  the  extent  of  ]ife,{q)  It  is  no  defense  to  an  in- 
dictment, under  section  49,  that  the  person  was  authorized 
to  personate  the  soldier;  or  that  he  had  bought  from  him 
the  prize-money  to  which  the  latter  was  entitled.(r) 


(o)  24  and  25  Vict.,  c.  96,  J  90. 

ip)  28  and  29  Vict.,  c.  124,  g  8 ;  v.  §  9. 

(g)  2  and  3  Wm.  4,  c.  53,  §  49;  7  Geo.  4.  c.  16.  §  38. 

(r)  R.  V.  Lake,  11  Cox,  333. 
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Owners  of  stocky  etc. — To  falsely  aud  deceitfully  personate 
the  owner  of  any  share  or  interest  in  any  stock,  annuity, 
or  public  fund,  which  is  transferable  at  the  hank  of  Eng- 
la  id  or  Bank  of  Ireland ;  or  (b)  the  owner  of  any  share  or 
interest  in  any  capital  stock  of  any  body  corporate,  com- 
pany, or  society  established  by  charter  or  act  of  parlia- 
ment; or  (c)  the  owner  of  any  dividend  or  money  payable 
in  respect  of  any  such  share  or  interest,  and  thereby  to 
transfer,  or  endeavor  to  transfer,  any  such  share  oi  inter* 
est,  or  receive,  or  endeavor  to  receive,  any  money  so  due,  aa 
if  the  offender  were  the  true  and  lawful  owner,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  life.(s) 

To  obtain  properly  in  general. — ^By  the  false  personation 
act,  1874,  it  is  provided  that,  for  any  person  to  falsely  and 
deceitfully  personate  any  person,  or  the  heir,  executor,  or 
administrator,  wife,  widow,  next  of  kin,  or  relation  of  any 
person,  with  intent  fraudulently  to  obtain  any  land,  chat- 
tel, money,  valuable  security,  or  property,  is  a  felony,  pun- 
ishable by  penal  servitude  to  the  extent  of  \ife.{t) 

Bail, — Without  lawful  authority  or  excuse  (which  it  lies 
on  the  accused  to  prove),  in  the  name  of  another  person  to- 
acknowledge  any  recognizance  or  bail,  or  any  cognovit 
actionem^  or  judgment,  or  any  deed  or  other  instrument, 
before  any  court,  judge,  or  other  person  lawfully  authorized 
in  that  behalf,  is  a  felony,  punishable  by  penal  servitude  to* 
the  extent  of  seven  years.(w) 

CUEATINQ. 

Cheating  is  a  comprehensive  term,  including,  in  its  wider 
signification,  false  pretenses,  false  personation,  and  other 
crimes  which  are  specially  provided  for.     A  cheat,  at  com- 

(s)  24  and  25  Vict.,  c.  98,  g  3 :  v.  also  national  debt  act,  1870  (33  and 
34  Vict.,  c.  58,  §  4);  India  stock  (26  and  27  Vict.,  c.  73,  §  14);  com- 
panies act,  1867  (30  and  31  Vict.,  c.  131,  g  35). 

(0  37  and  38  Vict.,  c.  36,  g  I ;  v.  also  g  2. 

(n)  24  and  25  Vict.,  c.  98,  g  34.  Voters  at  elections,  parliamentarj 
and  municipal,  35  and  36  Vict.,  cc.  33,  60;  5  and  6  Wm.  4,  o.  76*  6  aol^ 
7  Vict.,  c  18. 
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mon  law,  is  the  fradulent  obtainiDg  the  property  of  anotlier 
bj  any  deceitful  and  illegal  practice  or  token  which  affects  or 
w»«y  ^ff^t  the  public. {x)  Thus,  the  leading  characteristic 
of  firuch  a  cheat  is  the  publicity  of  its  effects.  Therefore, 
a  cheat  or  fraud  effected  by  an  unfair  dealing  and  imposi- 
tion on  an  individual  is  not  the  subject  of  an  indictment  at 
common  law.  Of  course  many  acts  of  cheating  are  not 
punishable  at  all  by  the  criminal  law;  the  person  wronged 
being  left  to  his  remedy  by  civil  action. 

The  chief  classes  of  offenses  regarded  as  cheats  at  common 
law  are  the  following : 

Against  public  justice,  e.  g.,  counterfeiting  a  discharge. 

Against  public  health,  e.  g.j  selling  unwholesome  pro- 
visions. 

Against  public  economy,  e.  g.y  by  using  false  weights 
or  measures. 
There  must  be  a  plausible  contrivance,  as  in  the  last  in- 
stance, against  which  common  prudence  could  not  have 
guarded.  Thus,  though  selling  by  false  weights  or  meas- 
ures is  a  misdemeanor,  selling  under  weight  is  merely  ac- 
tionable. 

[Cheats  indictable  at  common  law  were  effected  by  the 
use  of  false  weights  or  measures,  by  false  personation,  by 
mixing  deleterious  ingredients  with  food  for  public  sale,  or 
other  visible  false  token  or  device.  A  cheat  by  a  mere  false 
affirmation,  whether  oral  or  written,  was  not  indictable  at 
common  law.  Pinckney*s  case,  2  East.  P.  C,  c.  18,  §  2 ;. 
Rex  V.  Lewis,  Sayer,  205  (also  reported  in  3  Burr.  1697); 
Regina  i?.  Jones,  1  Salk.  879;  Rex  v.  Bryan,  2  Str.  866. 
And  a  fictitious  order  for  the  payment  of  m<»tjey  was  held 
to  be  a  mere  false  affirmation.  Rex  t?.  Lara,  6  T.  R.  565, 
As  was  marking  on  a  cask  a  false  statement  of  the  number 
of  gallons  contained  in  it.  Rex  i'.  Wilkers,  cited,  2  Burr. 
1128.  The  crime  of  false  pretense,  obtaining  goods  by  a 
mere  false  affirmation,  oral  or  written,  was  created  in  1757 
by  statute  (30  Geo.  2,  c.  24),  and  has  been  more  fully  de- 
fined by  subsequent  English  and  Ami^rican  statutes.] 


(x)  V.  2  Ru88.  604. 
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Apart  from  the  commou-law  crime,  a  great  mnltitade  of 
Btatntes  are  designed  to  restrain  and  punish  particular  de- 
ceitSy  or  deceits  in  particular  trades.  Amongst  the  more 
general  we  may  notice  the  laws  preventing  cheating  by: 

Counterfeit  trade-mark8.(y) 

Fraudulent  conveyances.  (2) 

The  general  punishment  for  this  misdemeanor  is  fine  or 
imprisonment,  or  both. 

(y)  V.  p.  106. 

(t)  13  Eliz.,  a  5;  27  Ells.,  o.  4.     For  other  oommon  law  cheaia,  f.  S 
Run.  604,  et  9$q. 
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CHAPTER  IV. 


BURGLARY.  ETC. 


The  offense  of  burglary  (iu  the  strict  signification  of  the 
term)  is  thus  defined  at  common  law :  The  breaking  and 
entering  of  the  dwelling  or  mansion-house  of  another  in 
the  night  time,  with  intent  to  commit  a  felony. (a)  The 
limits  of  burglary  proper  have  been  extended;  and  the 
punishment  of  other  crimes  closely  connected  with  burg- 
lary has  been  also  separately  provided  for  by  statute.  The 
crime  is  thus  described  in  the  larceny  act:  "Whosoever 
shall  enter  the  dwelling-house  of  another,  with  intent  to 
-commit  any  .felony  therein,  or  being  in  such  dwelling-house 
shall  commit  any  felony  therein,  and  shall  in  either  case 
break  out  of  the  said  dwelling-house  in  the  night,  shall  be 
deemed  guilty  of  burglary ."(6) 

[The  statutes  of  Kentucky  do  not  define  burglary,  but 
only  declare  the  punishment.  Hence  the  common-law  defi- 
nition prevails.  The  statute  of  Ohio,  with  the  interpreta- 
tion given  by  the  courts  to  its  words,  includes  not  merely 
dwelling-house,  but  almost  every  sort  of  erection,  as  well 
as  watercraft  and  railroad  cars.  74  Ohio  L.  248.  "  Barn  " 
includes  a  building  erecte(^and  used  on  a  farm  for  drying 
and  storing  tobacco,  Katekin  v.  State,  26  Ohio  St.  420 
"  Factory  "  includes  an  inclosed  building  used  for  deposit- 
ing ashes  therein  and  converting  the  same  into  potash. 


(a)  3  Inst.  63. 

(b)  24  and  25  Vict,  c.  96,  §51.  "  This  is  an  excellent  instance  of  the 
«way  in  which,  by  the  combined  operation  of  common  and  statute  law, 
•definitions  are  made,  as  it  were,  to  stand  on  their  heads.  The  com- 
mon law  being  a  very  rude  system,  involving  great  severity  of  punish* 
-ment,  affixed  special  names  to  complications  of  crimes.  The  statute 
.law  took  up  the  complicated  definition  as  the  starting  point,  and  in 
sertcd  minor  offenses  to  fill  up  the  gap  left  by  the  common  law."— 
\Fit«.  St.  1:59. 
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Blackford   i\  State,  11  Ohio  St.  327.    "  Store-honse "  m^ 
eludes  a  room  occupied  as  a  news  depot.    Barr  v.  State,  25- 
Ohio  St.  70.    The  name  by  which  the  strnctare  mast  be 
desiribed  in  the  indictment  is  not  the  original  designation 
of  the  structure  wh^^n  it  was  erected,  or  by  which  it  may 
Htill  be  known,  but  must  denote  its  substantial  character  a« 
fixed  by  the  use  to  which  it  is  appropriated  at  the  time  nf 
the  breaking  and  entering.    Thai  Is  v.  State,  21  Ohio  St.  233. 
It  is  a  felony  to  maliciously  and  forcibly  break  and  enter  in 
the  night,  with  intent  to  commit  a  felony,  or  to  steal  any 
value,  or  to  maliciously  enter  either  day  or  night,  with  in- 
tent to  commit  a  felony. 

The  Indiana  statute  names  "  mansion-house,  store-hoose^ 
manufactory,  office,  shop,  out-house,  or  boat."  2  Rev. 
Stat.  (1876),  431.  The  Illinois  statute  includes  all  bnild- 
ihgs,  railroad  cars,  watcrcraft,  or  wharf-boats ;  and  also  in- 
cludes **  willfully  and  maliciously,  without  force  (the  doors 
or  windows  being  open),  entering,  etc.  Rev*  Stat,  (1877),. 
354.  In  Michigan,  it  is  a  felony,  with  various  degrees  of 
punishment,  (1)  to  break  and  enter  a  dwelling-house  in  the 
night  time,  with  inteut  to  commit  a  felony  therein,  or  hav- 
ing entered  with  such  intent,  to  then  break  such  dwelling- 
house,  any  person  beiug  lawfully  therein,  the  offender  being 
armed  with  a  dangerous  weapon,  or  so  arming  himself  in 
such  house,  or  making  an  actual  assault  on  any  person  law- 
fully therein ;  (2)  to  so  break  and  enter,  the  offender  not 
being  so  armed,  nor  so  arming  himself,  nor  making  such 
ussault ;  (3)  to  break  and  enter#n  the  night  time,  with  such 
intent,  any  office,  shop,  store,  railroad  depot,  warehouse, 
mill,  school-house,  or  factory,  not  adjoining  or  occupied 
w  ith  a  dwelling,  or  any  vessel  within  the  body  of  a  county ; 

(4)  to  enter  in  the  night  time,  without  breaking,  or  to 
break  and  enter  in  the  daj^-time,  with  such  intent,  any 
structure,  etc.,  named  in  the  preceding  sections,  the  owner 
or  other  person  lawfully  therein  being  put  in  fear;  and 

(5)  if  the  act  be  as  described  in  (4),  except  that  no  person 
lawfully  therein  is  put  in  fear,  it  may  be  punished  as  a 
felony,  or  as  a  misdemeanor.     Rev.  Stat.  (1871),  2080, 2081. 
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III  low&y  it  b  burglary  to  break  and  enter  a  dwelling-houae 
in  the  night  time,  with  intent  to  commit  a  public  offense; 
•or  having  so  entered,  with  such  intent,  to  break  such  dwell- 
ing in  the  night.  It  is  ati  iiggravation  of  the  crime  if  the 
offender  be  armed,  or  arm  himself  with  a  dangerous 
weapon,  or  actually  assault  a  person  lawfully  therein,  or 
have  any  confederate  present,  aiding  and  abetting.  It  is 
.also  felony  to,  with  intent  to  commit  any  public  offense. 
break  and  enter  in  the  day-time,  or  enter  without  breatSng 
in  the  night  time,  any  dwelling-house,  or  at  any  time  to 
break  and  enter  any  office,  shop,  store,  warehouse,  railroad 
car,  boat,  or  vessel,  or  any  buildings  in  which  any  goods, 
merchandise,  or  valuable  things  are  kept  for  use,  sale  or 
^deposit.    Rev.  Stat.  (1878),  605. 

In  Ohio,  it  is  a  misdemeanor  to  maliciously  break  and 
enter  in  the  day  time,  with  intent  to  steal ;  or,  in  the  night 
season,  to  unlawfully  break  open  and  enter  any  house  or 
watercraft  in  which  any  person  resides  or  dwells,  and  com- 
mits  or  attempts  to  commit  personal  violence,  or  is  so 
armed  with  a  dangerous  weapon  as  to  indicate  such  inten- 
tion ;  or  in  the  day-time  to  unlawfully  break  open  and  en- 
ter any  such  dwelling,  and  commit  or  attempt  to  commit 
4my  personal  abuse.     74  Ohio  L.  249.] 

Four  points  present  themselves  for  consideration :  the 
time,  place,  manner,  atid  intent. 

i.  Time, — ^Formerly  great  uncertainty  existed  as  to  what 
constituted  night — whether  it  was  the  interval  between  sun- 
set and  sunrise,  whether  it  included  twilight,  etc.  The  mat- 
ter has  been  settled  by  statute.  -As  far  as  regards  burglary 
und  other  offenses  treated  of  in  the  larceny  act,  the  night 
is  deemed  to  commence  at  nine  o'clock  in  the  evening,  and 
to  conclude  at  six  o'clock  on  the  following  morning.(c) 

Both  the  breaking  and  the  entering  must  take  place  at 
night.     If  either  be  in  tie  day-time,  it  is  not  burglary.    But 
the  breaking  may  take  place  on  one  night,  and  the  enter- 
ing on  another,  provided  that  the- breaking  is  with  inteitt 


{'-)  L'4  aiHl  25  Virt,  f>.  'je.  5?  1 
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to  enter,  and  the  entering  is  with  intent  to  commit  a  fel 
ony.(rf) 

['*For  the  purpose  of  this  distinction,  the  night,  in  very 
ancient  times,  was  deemed  to  begin  with  the  setting  and  end 
with  the  rising  of  the  sun ;  but  the  common-law  rale  now 
is,  and  for  a  long  time  has  been,  that  those  portions  of  the 
morning  and  evening  in  which,  while  the  sun  is  below  the 
horizon,  sufficient  of  his  light  is  above  for  the  features  of  a 
man  to  be  reasonably  discerned,  belong  to  the  day.  Light 
reflected  from  the  moon  is  not  to  be  taken  into  account ; 
therefore,  it  is  not  always  day  when  one's  face  may  be  seen. 
The  law  recognizes  no  middle  space  between  day  and  night ; 
bnt,  when  one  begins,  the  other  ends.''  1  Bishop  Crim* 
Law,  §  293,  where  the  authorities  are  cited.  The  same 
statement  is  given  by  Gabbett.     1  Crim.  Law,  169.] 

ii.  Place. — ^It  must  be  the  dwelling-house  of  another. 
To  constitute  a  dweUing'housey  for  the  purposes  of  the  stat- 
ute dealing  with  burglary  and  similar  offenses  (the  larceny 
act),  the  house  must  be  either  the  place  where  one  is  in  the 
habit  of  residing,  or  some  building  between  which  and  the 
dwelling-house  there  is  a  communication,  either  immediate 
or  by  means  of  a  covered  and  inclosed  passage  leading  from 
the  one  to  the  other ;  the  two  buildings  being  occupied  in 
the  same  right.(^)  It  must  be  the  house  of  another;  there- 
fore, a  person  can  not  be  indicted  for  a  burglary  in  his  own 
house,  though  he  breaks  and  enters  the  room  of  his  lodger^ 
and  steals  his  goods. 

The  decisions  as  to  what  places  satisj^'  the  requirements 
of  burglary  have  been  numerous,  and,  to  some  extent,  con- 
flicting.    We  may  gather  the  following  facts  : 

The  building  must  be  of  a  permanent  character ;  there- 
fore, a  tent  or  booth  will  not  suffice,  although  the  owner 
lodge  there.  The  tenement  need  not  be  a  distinct  build- 
ing; thus,  chambers  in  a  college  or  inn  of  court,  will  suf- 
fice. 

As  to  the  nature  of  the  residence  which  is  necessary.— ^ 


((/)  Rv  Smith,  R.  &R.  417. 

(«)  R.  V.  Jenkins,  R.  &  R.  224;  24  and  2.')  Vict,  c.  96,  §  53. 
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The  temporary  absence  of  the  tenant  is  not  material,  if  he 
has  an  intention  of  returning,  though  no  one  be  in  during 
the  interval.  It  will  suffice  if  any  of  the  family  reside  in 
the  house,  even  a  servant,(/)  unless  the  servant  is  there 
merely  for  the  purpose  of  protecting  the  premise. (jr)  It 
seems  that  sleeping  is  necessary  to  constitute  residence.(A) 

In  the  case  of  hiring  a  part  of  a  house,  the  part  let  off 
may  be  considered  as  the  dwelling-house  of  the  hirer,  if  the 
owner  does  not  himself  dwell  in  the  house,  or  if  he  and 
the  hirer  enter  by  different  doors;  that,  is,  of  course,  pro- 
vided that  the  hirer  satisfies  the  other  requirements  of  ;'esi- 
dence  given  above.  If  he  does  not,  the  place  can  not  be 
the  subject  of  burglary  at  all ;  it  is  not  the  dwelling-house 
of  the  lodger  or  tenant,  because  there  is  no  residence;  nor 
of  the  owner,  because  it  is  severed  by  the  letting.(i)  But, 
if  the  owner  himself,  or  any  of  his  family,  lie  in  the  house, 
and  there  is  only  one  outward  door  at  which  they  and  the 
lodger  enter,  the  lodger  is  regarded  as  an  inmate,  and, 
therefore,  the  house  must  be  described  as  that  of  the 
owner.  (A) 

At  common  law,  a  church  might  be  the  subject  of  bur- 
glary ;  but  this  case  is  now  specially  provided  for  by  stat- 
ute. (Q 

iii.  Manner. — There  must  be  both  a  breaking  and  an  en- 
tering. 

As  to  the  breaking, — It  must  be  of  pail  of  the  house; 
therefore,  it  will  not  suffice,  if  only  a  gate  admitting  into 
the  yard  is  broken.  But  the  breaking  is  not  restricted  to 
the  breaking  of  the  outer  walls,  or  doors,  or  windows ;  if 
the  thief  gains  admission  by  the  outer  door  or  window  be- 
in«i  open,  and  afterward  breaks  or  unlocks  an  inner  door, 
for  the  purpose  of  plundering  one  of  the  rooms,  it  is  bur- 
glary.(w)  This  will  apply  es[)ecially  to  the  case  of  servants, 
lodgers,  etc.,  who   are  lawfully  in  the  house.     Breaking 


(  /)  R  r.  Westwood,  U.  &  R.  495. 

(g)  R  V.  Hannapan,  R  &  R  1S7.     (h)  R  v.  Martin,  R  A  R.  108. 

(i)  V.  Arch.  623,  .524,  and  cases  quoted  there. 

(*)  V.  R  V.  Rogers.  I  Leach.  S9.       (/)  v.  p.  211. 

(m)  R  V.  Johnson.  2  East.  P.  r.  4S8. 
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chests  or  cupboards  does  not  satisfy  the  reqairmnentB  of 
burglary. 

The  breaking  is  either  actual  or  constructive.  Actual^ 
when  the  offender,  for  the  purpose  of  gettiug  admission  for 
any  part  of  his  body,  or  for  a  weapon  or  other  instrument^ 
in  order  to  effect  his  felonious  intention,  breaks  a  hole  in 
the  wall  of  a  house,  breaks  a  door  or  window,  picks  the 
lock  of  a  door,  or  opens  it  with  a  key,  or  even  by  lifting 
the  latch,  or  unlooses  any  other  fastenings  to  doors  or  win- 
dows which  the  owner  has  provided.(/?)  It  is  not  bnrglary 
if  the  entry  is  made  through  an  open  window  or  door, 
or  through  an  aperture  (other  than  a  chimney),  pro- 
vided that  the  thief  does  not  break  any  inner  door.  Nor  is 
raising  a  window  which  is  already  partly  open ;  but  it  has 
been  decided  that  the  lifting  the  flap  of  a  cellar  which  was 
kept  down  by  its  own  weight  was  burglary.(o)  [To  push 
open  a  closed  but  unfastened  transom,  over  the  top  of  an 
outer  door,  is  a  breaking,  although  the  transom  has  a  but- 
ton or  catch  for  the  purpose  of  fastening  it.(l)] 

The  breaking  is  constructive^  where  admission  is  gained 
by  some  device,  there  being  no  actual  breaking.  As,  for 
example,  to  knock  at  the  door  and  then  rush  in  under  pre- 
tense of  taking  lodgings,  and  fall  on  and  rob  the  landlord; 
or  to  procure  a  constable  to  gain  admittance  in  order  to 
search  for  traitors,  and  then  to  bind  the  constable  and  rob 
the  house.  These  are  breaches  sufficient  to  constitute 
burglary,  for  the  law  will  not  suffer  itself  to  be  trifled  with 
by  such  evasion8.(p)  So  for  servants  to  conspire  with  a 
robber,  and  let  him  into  the  house  at  night,  is  a  burglary  in 
both.  To  obtain  admission  to  a  house  by  coming  down  the 
chimney  is  sufficient,  for  the  chimney  is  as  much  closed 
as  the  nature  of  things  will  admit ;  but  getting  through. a 
hole  in  the  roof  left  to  admit  light  is  not.(g) 

As  to  the  entry. — The  least  degree  of  entry  with  any  part 
of  the  body,  or  with  any  instrument  held  in  the  hand,  will 

(n)  3  Inat.  64 ;  1  Hale.  P.  C.  652. 

(0)  R.  V.  Russell,  1  Mood.  C.  C.  377.        (p)  4  Bl.  226. 
(q)  R.  V.  Brice,  R.  &  R.  450. 

(1)  Timmons  v.  State.  34  Ohio  St.  426. 
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BufSce ;  for  example,  stepping  over  the  threshold,  putting  a 
ficger  or  hodk  in  at  the  open  window  in  order  to  abstract 
goods.  pSut  it  must  be  an  instrument  used  for  effecting 
the  ulterior  felony ;  for  if  the  instrument  used  merely  to 
effect  the  breaking  should  in  that  act  penetrate  through  the 
door  or  window  so  as  to  project  within,  that  would  not  be 
an  entry.  Hughes's  case,  1  Hale,  555 ;  Hex  v.  Bush  &  Ford 
Buss.  &  Ky.  C.  C.  841 ;  Hex.  v.  Roberts,  Car.  Crim.  L.  (3d 
ed.)  293.  To  break  the  glass  window  and  thrust  the  hand 
through  it  for  the  purpose  of  opening  the  inner  shutter,  is 
an  entry.  Rex  v.  Bailey,  Russ.  A  Ry.  C.  C.  841.  But  to 
break  an  outside  shutter  and  insert  the  hand  through  it  to 
open  the  closed  window,  is  not  an  entry.  State  r,  McCall* 
4  Ala.  643.  The  glass  window  in  both  cases  was  held  to 
be  the  barrier.  But  if  the  glass  window  were  open  and  the 
outside  shutters  or  blinds  were  closed,  then  they  would  be 
the  barrier.     Commonwealth  v,  Stephenson,  8  Pick.  354.] 

Though  fornaerly  there  were  doubts  on  the  subject,  it  is 
now  provided  by  statute  that  it  is  burglary  for  a  person 
who  has  entered  the  dwelling-house  of  another  with  intent 
to  commit  a  felony  therein,  or  for  a  person  who  in  such 
dwelling-house  (e.  g.,  a  servant)  has  committed  a  felony 
therein,  to  break  ouL(r) 

When  the  breaking  with  intent  to  commit  a  felony  is 
proved,  but  there  is  no  proof  of  entry,  the  jury  may  con- 
vict the  prisoner  of  an  attempt  to  commit  burglary.(5) 

iv.  The  intent — To  constitute  a  burglary,  there  must  be 
an  intent  to  commit  some  felony  in  the  dwelling-house, 
otherwise  the  breaking  and  entry  will  only  aipount  to  a 
treBpa8S.(^)  It  must  be  either  proved  from  evidence  of  the 
actual  commission  of  the  felony,  or  implied  from  some 
overt  act  if  the  felony  is  not  actually  carried  out.  For  it 
is  none  the  lees  burglary  because  the  felony  which  is  in- 
tended is  not  perpetrated.  [Recent,  unexplained  possession 
of  goods  stolen  at  the  time  of  the  burglary  is  competent 
evidence  to  be  submitted  to  the  jury  for  the  purpose  of 

(r)  24  and  25  Vict.,  c.  96,  g  51.  (s)  R.  v.  Spanner,  12  Ck)Z,  561. 

(0  1  Hale,  P.  C.  561. 
14 
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raising  a  presumption  of  fact  that  the  person  having  siuli 
possession  is  guilty  of  burglary.  Methard  r.  "the  State,  IS 
Ohio  St.  868 ;  Prince  v.  State,  44  Texas,  480.] 

Burglary  is  a  felony,  punishable  by  penal  servitude  tc 
the  extent  of  life.(u) 

Two  or  three  crimes  connected  with  the  subject  of  bur- 
gUry  remain  to  be  considered  : 

Entering  a  dwelling-house  in  the  night j  with  intent  to  com- 
mit a  felony — ^the  offense  differing  from  burglary,  inasmuch 
as  there  is  no  breaking — is  a  felony,  punishable  by  pena) 
servitude  to  the  extent  of  seven  years. (x) 

Being  found  by  night  armed  with  any  dangerous  or  offen- 
sive weapon  or  instrument,  with  intent  to  break  or  enter 
into  any  dwelling-house,  or  other  building  whatsoever,  and 
to  commit  a  felony  therein  (N.  B.  An  intent  either  to 
break  or  to  enter  will  suffice,  also  that  the  offense  is  not 
confined  to  dweUing -houses.  Proof  must  be  given  of  an  in- 
tent to  break  into  or  enter  a  particular  building ;  proof  of 
a  general  intent  will  not  suffice) ;  {y)  or,  being  found  by 
night  in  possession,  without  lawful  excuse,  of  any  house- 
breaking implement y  or  being  found  with  the  face  blackened 
or  otherwise  disfigured,  with  intent  to  commit  a  felony;  or, 
being  found  by  night  in  any  dwelling-house  or  other  build- 
ing with  intent  to  commit  a  felony  therein,  is  a  misde- 
meanor, punishable  by  penal  servitude  to  the  extent  of  five 
year8.(2:)  If  any  of  the  above  misdemeanors  be  committed 
after  a  previous  conviction  for  felony,  the  penal  servitude 
is  from  seven  to  ten  years ;  if  after  a  previous  conviction 
for  one  of  such  misdemeanors,  the  penal  sertitude  is  from 
five  to  ten  years,  (a) 

HOUSE-BREAKING. 

The  chief  distinction  between  this  crime  and  burglary  ifl 
that  the  former  may  be  committed  by  day^  the  latter  by 


(u)  24  and  25  Vict.  o.  96,  §  52.        {x)  Ibid..  §  54. 

(y)  R.  V.  Jarrald,  32  L.  J.  (M.  C.)  258. 

(«)  24  and  25  Vict.,  c.  96,  g  58. 

(a)  Ibid.  8  59;  27  and  28  Vict.,  o.  47,  j  2. 
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night  only.  There  is  also  a  difference  to  be  noticed  as  to 
the  structure  which  may  be  the  subject  of  the  crimes. 
Uouse-breaking  extends  to  school-houses,  shops,  ware- 
houses, and  counting-houses,  as  well  as  dwelling-houses, 
also  any  building  within  the  curtilage  of  a  dwelling-house 
and  occupied  therewith,  but  not  being  part  thereof,  accord- 
ing to  the  provision  of  section  58,  noticed  above.(6) 

This  crime  consists  in  the  breaking  and  entering  any  such 
house  with  the  intention  of  committing  a  crime  therein,  or 
in  the  case  of  one  being  in  such  house,  committing  a  felony 
therein,  and  breaking  out  of  the  same.  The  breaking  and 
entering  will  be  proved,  as  in  burglary. 


RECAPITULATION. 

Inasmuch  as  there  is  great  danger  of  confusion  and  con- 
siderable intricacy  in  the  definitions,  it  will  be  well  to  re- 
capitulate the  distinctions  between  certain  crimes  partaking 
of  the  general  character  of  fraud.  A  few  general  remarks 
on  the  class,  as  a  whole,  will  be  added. 

First,  as  to  larceny  and  embezzlement.  The  gist  of  the  lat- 
ter offense  is  that,  in  the  case  of  appropriation  by  a  servant 
or  clerk  of  money  or  chattels  received  by  him  for  his  mas- 
ter or  employer,  such  money  or  chattels  are  not,  at  the 
time  of  appropriation,  in  the  actual  or  constructive  posses- 
sion of  the  master  or  employer;  or,  in  other  words,  the 
prisoner  intercepts  the  property  on  its  way  to  the  possession 
of  the  master  or  employer.  In  more  than  one  direction 
does  this  crime  very  closely  border  on  larceny.  Thus  diflBl- 
cult  points  may  arise  on  the  questions — whether  the  appro- 
priator  were  a  servant ;  whether  the  master  was  in  posses- 
sion of  the  property,  etc.  [Goods  in  the  hands  of  a  bailee 
are  not  in  the  possession  of  the  owner,  but  are  in  possession 
of  the  bailee.  Hence,  a  conversion  of  such  goods  by  the 
bailee,  he  having  originally  obtained  possession  in  good 
taith,  can  not  be  larceny,  but  may  be  embezzlement.    But 

(6)  24  and  25  Vict.,  o.  96,  §  66 ;  v.  p.  206. 
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goods  of  the  master^  while  in  the  hands  of  the  servant,  are 
in  the  possession  of  the  master,  and  only  in  the  custody  of 
the  servant.  Hence  a  conversion  of  such  goods,  hy  the 
servant  is  larceny,  not  erahezzlement.  But  goods  which 
have  not  yet  been  in  the  possession  of  the  master,  are,  when 
delivered  to  his  servant,  in  the  possession  of  the  servant; 
and  if  the  servant  convert  them  before  completion  of  the 
transit  to  the  master's  possession,  sucli  conversion  is  em- 
bezzlement, and  not  larceny.] 

Between  larceny  and  false  pretenses  the  main  distinctioD 
is,  that  in  the  former  the  property  is  not  passed  by  the 
owner  to  the  thief  (and  generally  the  possession  is  not  in- 
tended to  be  passed) ;  while  in  the  latter,  the  property  ifl 
passed  to  the  defendant,  but  this  is  brought  about  by  fraad. 
Here,  again,  subtle  questions  arise  as  to  the  authority  to 
pass  the  property,  etc. 

[The  occasion  for  a  distinction  exists  only  between  false 
pretenses,  and  larceny  by  fraud.  If  by  false  pretense  the 
owner  is  induced  to  part  with  his  property  in  the  goods,  as 
well  as  his  possession  of  them,  the  ofiense  is  obtaining 
goods  by  false  pretenses.  But  if  he  is  induced  to  part  with 
possession  only,  but  with  •  the  intent,  on  the  part  of  him 
who  makes  the  false  pretense,  of  usurping  the  property  in 
the  goods  also,  the  crime  is  larceny.] 

The  distinction  of  robbery  from  other  kinds  of  larceny  is, 
that  in  the  former  case  there  must  have  been  a  felonious 
taking  from  the  person,  or  in  the  presence  of  another,  ac- 
companied either  by  violence  or  a  putting  to  fear. 

In  burglary  there  is  a  limitation  in  certain  respects  not 
necessary  in  simple  larceny:  as  to  the  timej  viz.,  at  night; 
as  to  the  place,  viz.,  a  dwelling-house ;  as  to  the  manner, 
viz.,  the  breaking  and  entering,  or  breaking  out.  In  one 
point  burglary  is  wider  in  its  scope — ^there  need  not  be  an 
actual  larceny ;  it  will  suffice  if  there  is  an  intent  to  com- 
mit a  ffelonv. 

Between  burglary  and  house-breaking  the  distinction  is  that 
the  former  must  be  committed  at  night,  and  is  more  lim- 
ited with  respect  to  the  buildings  which  are  its  subjects. 

Between  house-breaking  and  larceny  in  a  dweUing-housi 
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there  is  the  distinction  as  to  the  breaki-ng^and  also  as  to 
the  building,  as  to  which  the  latter  crime  is  on  the  same 
footing  as  burglary. 

Sir  James  Stephen(o)  proposes  a  comprehensive  definition 
of  theft,  to  include  not  only  all  that  usually  now  goes  by 
the  name  of  larceny,  but  also  embezzlement,  obtaining  by 
false  pretenses,  and  other  ^^  illegal  and  malicious  transfers 
of  any  of  the  advantages,  derived  from  property,  from  the 
person  entitled  to  them  to  some  other  person ;"  thereby 
abolishing  ^^  five  or  six  useless  and  intricate  distinctions 
between  cognate  crimes,"  and  doing  away  with  "  all  the 
technicalities  about  the  kinds  of  property  which  are  the 
subjects  of  larceny,  and  with  those  which  arise  out  of  the 
obscure  doctrine  of  possession." 

The  definition  is  :  "  To  steal  is  unlawfully,  and  with  in- 
tent to  defraud,  by  taking,  by  embezzlement,  by  obtaining 
by  false  pretenses,  or  in  any  other  manner  whatever  to  ap- 
propriate to  the  use  of  any  person  any  property  whatever, 
real  or  personal,  in  possession  or  in  action,  so  as  to  deprive 
any  other  person  of  the  advantage  of  any  beneficial  inter- 
est at  law,  or  in  equity,  which  he  may  have  therein." 

This  definition  "  would  include  a  great  variety  of  fraud- 
ulent breaches  of  trust,  many  of  which  are  now  unpun- 
ished, or  are  punished,  if  at  all,  by  special  enactments,  the 
conbtruction  of  which  is  doubtful."  The  chief  points  in 
which  it  diflfers  from  the  existing  law  are  two :  (a)  "  It 
takes,  OS  the  test  of  criminality,  an  intention  to  defraud  at 
the  time  of  appropriation  of  the  property,  and  not  at  the 
time  of  i^ft  asportation."  It  is  obvious  that  the  moment  of 
appro priiitiiii  is  the  really  critical  time,  (b)  "  It  views,  as 
the  subject- n^atter  of  larceny,  the  beneficial  interest  of  the 
proprietor,  aud  not  his  specific  right  of  possessing  a  spe- 
cific thing."  TLus  the  temporary  use  of  an  article  would 
be  as  much  the  ijubject  of  larceny,  if  obtained  with  the  in- 
tent to  defraud,  as  the  absolute  permanent  deprivation. 

(d)  G«n.  View  of  Crim.  ^^jr,  129. 
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CHAPTER  V. 


FORGERY. 


FoROBRT  may  be  described,  in  general  termB,  as  the  false 
making  (or  alteration)  of  an  instrument  (or  part  thereof) 
which  purports  on  the  face  of  it  to  be  good  and  valid  for 
the  purposes  for  which  it  was  created,  with  a  design  to  de- 
fraud,(p) 

The  statute  law  on  this  subject  is  chiefly  contained  ia 
one  of  the  consolidated  acts  of  1861 — ^the  forgery  and  faise 
personation  act.(g)  These  laws  are  not  careful  to  bring 
themselves  within  the  compass  of  any  definition ;  and  they 
frequently  deal  with  offenses  which  do  not  strictly  fall 
under  the  principal  heading.  Thus,  in  the  forgery  act,  we 
shall  find  noticed  many  offenses  which,  "though  not 
amounting  to  forgery,  facilitate,  or  are  steps  toward,  the 
commission  of  that  crime,  or  are  of  a  somewhat  similar 
nature." 

It  may  be  premised  that  forgery  is  very  closely  allied  ta 
obtaining  by  false  preteu8es.(r)  Indeed,  "  if  there  were  no 
special  provisions  on  the  subject,  many  cases  of  forgery 
would  be  punishable  as  cases  of  obtaining  money  by  false 
pretense8."(5)  It  is  needless  to  say  that  forgery  is  treated 
as  a  much  more  serious  crime  than  false  pretenses. 

We  shall,  in  the  first  place,  notice  with  what  instruments 
the  statute  deals,  and  what  are  left  to  the  punishment  at 
common  law ;  and  then  examine  the  nature  of  the  crimes 
which  may  be  committed  with  regard  to  these  instruments. 

The  statute  is  a  model  of  excessive  and  needless  intri- 
cacy. It  consists  of  fifty-six  sections,  of  which  about  half 
are  merely  enumerations  of  particular  classes  of  instruments 


(p)  V.  2  East,  P.  C.  991 ;  4  Bl.  247. 

(q)  24  and  25  Vict,  c.  98.     When  merely  a  section  is  quoted  in  thii 
chapter  it  must  be  understood  to  be  a  section  of  this  statute, 
(r)  V.  p.  197  W  Fit*.  St.  141. 
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which  it  ifl  felony  to  forge.  Inasmuch  as  in  almost  every" 
case  the  punishment  is  the  same,  "  the  greater  part  of  the 
law  is  perfectly  needless,  and  might  be  condensed  into  one 
section,  as  follows :  '  Whosoever  maliciously,  and  for  the 
purpose  of  fraud  or  deceit,  shall  forge  any  thing  written, 
printed,  or  otherwise  made  capable  of  being  read,  or  utter 
any  such  forged  thing,  knowing  the  same  to  be  forged, 
shall,  upon  conviction,  be  sentenced  to  penal  servitude  for 
life,  or  for  any  term  not  less  than  three(<)  years,  or  to  im- 
prisonment, with  or  without  hard  labor,  for  any  term  not 
exceeding  two  years/  "(u) 

[In  Ohio,  it  is  felony  to,  with  intent  to  defraud,  falsely 
make,  alter,  forge,  counterfeit,  print,  or  photograph  any  of 
a  numerous  list  including  perhaps  every  writing  that  can 
be  basis  or  evidence  of  an  enforcible  right,  or  any  draft 
or  survey  of  land ;  or  knowingly  utter  or  publish  such 
when  so  made ;  or  use  or  attempt  to  use  in  any  way  any 
paper  purporting  to  be  of  an  official  character  and  to  be 
signed  by  the  governor  by  stamp  or  press. 

It  is  a  misdemeanor  to  counterfeit,  forge,  or  alter,  etc, 
any  ticket,  coupon,  or  pass,  whether  printed,  written,  litho- 
graphed, or  engraved  for  passage  on  any  railroad  or  toll 
bridge,  or  knowingly  to  have  such  in  possession  or  to  utter 
the  same ;  also  to  obliterate  the  punch  marka  or  other  can- 
cellation of  any  such  ticket  or  pass  that  has  been  canceled 
with  intent  to  dispose  of  the  same  or  to  defraud,  or  know- 
ingly utter  any  such  having  the  cancellation  obliterated ; 
or  for  a  conductor  or  toll-keeper  to  fail  to  cancel  tickets, 
etc.,  after  taking  them  up ;  or  to  maliciously  alter,  deface, 
mutilate,  destroy,  abstract  or  conceal  any  public  record,  or 
to  forge  or  counterfeit  any  wrapper,  label  or  trade- mark. 
74  Ohio  L.  290-294. 

In  Kentucky,  besides  special  provisions  making  it  felony 
to  forge  or  counterfeit,  any  public  security,  the  official  seal 
of  the  United  States  or  of  any  of  the  States,  or  of  any  pub- 
l.c  officer  of  any  of  them,  or  the  stamp,  brand,  or  certifi- 
cate of  any  inspecting  officer,  or  any  of  a  list  of  private 


(0  Now  five.  (u)  Fitz.  St.  142. 
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writiriga,  there  is  a  general  provision  making  it  felony  to 
forge  or  counterfeit  any  writing  whatever,  whereby  fraud- 
ulently to  obtain  the  posBession  of  or  to  deprive  another  of, 
any  money  or  property,  or  cause  him  to  be  injured  in  his 
estate  or  lawful  rights,  or  to  utter  and  publish  such  instru- 
ment, knowing  it  to  be  forged  and  counterfeited.  Rev. 
Stat.  (1877),  330-332. 

In  Indiana,  forgery  is  a  felony,  and  embraces  the  forging 
of  any  of  an  enumerated  list  of  writings  public  and  pri- 
vate, "  or  any  other  instrument  in  writing,  or  any  lawful 
brand  on  a  tobacco,  beef,  bacon  or  pork  cask,  or  lard  keg 
or  barrel,  salt  barrel  or  haj'-bale,"  or  knowingly  uttering 
or  publishing  the  same  with  intent  to  defraud  any  person 
or  any  body  politic  or  corporate,  or  forging  or  counterfeit- 
ing any  gold  or  silver  coin  current  in  the  state,  or  uttering 
such  counterfeit  coin  or  any  forged  or  counterfeit  bank- 
note, bill,  or  other  treasury  note  with  intent  to  defraud  any 
person  ;  also  for  any  justice  of  the  peace  to  affix  his  namt 
to  any  blank  form  of  affidavit  or  certificate  of  acknowledg- 
ment, deliver  the  same  to  be  filled  up  and  used,  and  for  any 
person  to  fill  and  use  the  same.  2  Rev.  Stat.  (1876),  439- 
442.  And  it  is  a  misdemeanor  to  forge  or  counterfeit  any 
wrapper  or  label  or  stamp  used  by  a  mechanic  or  man- 
ufacturer to  his  products,  with  intent  to  defraud  either 
a  purchaser,  or  the  manuficturer  or  mechanic.     lb.  486. 

In  Illinois,  it  is  felony  to  forge  or  counterfeit  any  of  a 
long  list  of  enumerated  writings,  instruments,  tickets,  and 
passes,  public  and  private,  or  any  other  written  instrument 
of  anotlier,  or  purporting  to  be  such,  by  which  any  pecu- 
niary demand  or  obligation,  or  any  right  in  any  property, 
is,  or  purports  to  be,  created,  increased,  conveyed,  trans- 
ferred, diminished,  or  destroyed;  or  to  counterfeit  the 
handwritino^  of  such  another,  with  intent  to  defraud  any 
person,  body  politic  or  corporate,  whether  resident  in  the 
state  or  elsewhere;  or  to  make,  forge,  or  counterfeit,  or 
utt^jr,  or  receive  or  have  in  possession  to  utter,  when  so 
forged  or  counterfeited,  any  public  security  issued,  or  pur- 
porting to  be  issued,  by  the  United  States,  or  by  any  state 
or  territory  or  bank ;  or  to  utter,  or  have  in  possession  with 
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intent  to  ntter,  any  fictitious  bill,  note,  or  check;  or  to 
fraudulently  connect  together  different  parts  of  several 
genuine  instruments,  so  as  to  produce  one  additional  note 
or  instrument,  with  intent  to  pass  all  as  genuine.  Rev. 
Stats.  (1877),  864,  365. 

In  Iowa,  the  crime  is  substantially  the  same  as  in  Illi- 
nois, except  that  the  intent  is,  in  general,  "to  defraud,"  as 
in  Ohio.  fiev.  Stat.  (1873),  609-612.  It  is  also  forgery  to 
counterfeit  the  brand  or  mark  of  a  public  inspector  of 
shingles  or  lumber.  lb.  377.  This  is  in  addition  to  the 
general  provision  (p.  612),  making  it  forgery  to  counterfeit 
any  stamp  or  brand  authorized  by  law. 

The  statute  of  Michigan  has  no  general  clause,  "  or  any 
other  instrument  or  writing;"  and,  the  act  being  passed  in 
1846,  and  amended  in  1849,  the  list  of  instruments  which 
may  be  the  subject  of  forgery  does  not  specify  the  treasury 
notes  or  other  obligations  of  the  United  States,  or  of  any 
state  other  than  Michigan.  It  does  specify,  "  any  bank  bill 
or  promissory  note,  payable  to  the  bearer  thereof,  or  to  the 
order  of  any  person,  issued  by  any  incorporated  banking 
company  in  this  state,  or  in  any  of  the  British  Provinces 
of  North  America,  or  in  any  other  state  or  country,  or  pay- 
able therein,  at  the  oflice  of  any  banking  company  incor- 
porated by  any  law  of  the  United  States  or  of  any  other 
state."  Fraudulently  affixing  a  fictitious  signature  to  an 
instrument  purporting  to  be  made  by  a  corporation,  with 
intent  to  pass  it  as  true,  though  no  such  person  may  have 
ever  been  officer  or  agent  of  such  corporation,  or  have  ever 
existed ;  also,  connecting  together  fragments  of  several  gen- 
uine instruments,  so  as  to  produce  an  additional  instrument, 
with  intent  to  pass  them  all  as  genuine,  is  forgery.  It  is 
sufficient,  in  an  indictment,  to  allege,  in  general,  an  intent 
to  defraud,  without  naming  any  person ;  and  it  shall  be 
sufficient  to  prove  an  intent  to  defraud  the  United  States, 
or  any  state,  county,  city,  or  township,  or  any  public  officer, 
or  copartnership,  or  person. 

Forging,  or  knowingly  uttering  what  is  forged,  or  know- 
ingly having  in  possession,  with  intent  to  utter,  two  or 
more  similar  false  or  counterfeit  notes  or  bills,  is  punished 
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either  by  confinement  in  the  state  prison  or  in  the  county 
jail.] 

So  much  for  forgeries  provided  against  by  particular 
statutes.  Forgery  at  common  law  is  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  or  both.  It  is  only  in 
virtue  of  the  particular  statute  that  any  forgery  is  made  a 
felony;  the  facility  with  which  certain  forgeries  can  be 
perpetrated,  and  the  dangerousness  of  their  tendency,  ne- 
cessitating this  course.  Cases  of  forgery  which  have  not 
been  specially  dealt  with  by  statute  are  nevertheless  crimes, 
and  left  to  their  punishment  at  common  law;  for  example, 
forging  a  testimonial  to  character  in  order  to  obtain  an  ap- 
pointment.(e) 

In  viewing  the  crime  generally,  we  shall  have  to  treat  of 
two  classes  of  acts,  each  entailing  the  same  consequences, 
and  both  usually  appearing  in  different  counts  of  the  same 
indictment. 

i.  The  actual  forgery. 

ii.  The  knowingly  uttering  the  forged  instrument. 

i.  The  forgery. — As  to  the  instrument  itself.  It  must  have 
some  apparent  validity,  that  is,  it  must  purport  on  the  face 
of  it  to  be  good  and  valid  for  the  purpose  for  which  it  is 
created.  So  that  a  bill  of  exchange  which,  for  want  of  sig- 
nature, is  incomplete,  can  not  be  the  subject  of  forgery,  be- 
cause the  detect  is  on  the  face  of  the  instrument.(/)  But 
there  need  not  be  an  exact  resemblance ;  it  will  be  sufli- 
cient  if  it  is  capable  of  deceiving  persons  of  ordinary  ob- 
servation.(^)  The  forgery  must  be  of  some  document  or 
writing;  therefore  the  painting  an  artist's  name  in  the 
corner  of  a  picture,  in  order  to  pass  it  off  as  an  original 
picture  by  that  artist,  is  not  forgery.(A)  [It  is  not  indictable 
to  forge  a  letter  of  introduction  "  to  any  railroad  superin- 
tendent," bespeaking  courtesies  to  the  bearer,(l)  or  a  will 

(e)  R.  V.  Sharman,  23  L.  J,  (M.  C.)  51. 
(/)  R.  V.  Pateman.  R.  &  R.  455. 

{g)  R.  V.  Collicott,  R.  &  R.  212;  [Commonwealth  v.  Stephenson,  11 
Cush.  481;  Wilkinson  v.  State.  10  Ind.  372.] 
(/})  R.  V.  Closs,  27  L.  J.  (M.  C.)  54. 
(1)  Waterman  v.  People,  67  111.  91. 
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attested  by  a  less  number  of  persons  than  the  law  requires.(l) 
But  the  mere  prohibition  of  the  circulation  of  foreign  bank 
bills  does  not  prevent  the  counterfeiting  them  from  being 
forgery.(2)  But  where  such  circulating  of  them  is  made  a 
crime,  then  the  counterfeiting  of  them  is  not  forgery.(3)  It 
is  forgery  to  falsely  make  bank  bills  of  a  denomination 
which  the  bank  has  never  issued,  if  the  bank  has  authority 
to  issue  such.(4)  A  paper  that  does  not  show  on  its  face 
that  it  has  validity  may  be  shown  by  innuendo,  or  aver- 
ment of  extrinsic  circumstances,  to  have  validity.  But  in 
such  case,  if  the  extrinsic  circumstances  are  not  averred  in 
the  indictment,  there  is  no  sufficient  charge  of  a  forgery, 
and  judgment  would  be  arrested  after  verdict  against  the 
defendant.(5)  ] 

As  to  wh^it  fabrication  will  constitute  a"  forgery, — It  need 
not  be  of  the  whole  instrument.  Very  frequently  the  only 
false  statement  is  the  use  of  a  name  to  which  the  defendant 
is  not  entitled.  It  does  not  matter  whether  the  name 
wrongly  applied  be  a  real  or  a  fictitious  one.(e)  And  a  per- 
son may  be  guilty  of  forgery  by  n^aking  a  false  deed  in  his 
own  name,  as  when  a  person  has  made  a  conveyance  in  fee 
of  land  to  A.,  and  afterward  makes  a  lease  for  999  years  of 
the  same  land  to  B.  of  a  date  prior  to  that  of  the  convey- 
ance to  A.,  for  the  purpose  of  defrauding  A.,  the  latter  deed 
is  a  forgery.(A:)  Even  to  make  a  mark  in  the  name  of  an- 
other person,  with  intent  to  defraud  that  person,  is  forgery  .(Q 
Of  course,  the  forgery  need  not  be  in  the  name ;  it  may 
equally  be  in  some  other  part  of  the  instrument.  For  ex- 
ample, it  is  forgery  to  fill  in  without  authority  a  form  of 
check  already  signed,  with  blanks  left  for  the  insertion  of 

(t)  R.  V.  Lockett,  1  Leach,  94. 

(k)  R.  V.  Ritson,  L.  R.,  1  C.  C.  R.  200;  39  L.  J.  (M.  C.)  10. 

(/)  R.  r.  Dunn,  1  Leach,  57. 

(1)  State  V.  Smith,  8  Yerg.  150. 

(2)  Thompson  v.  State,  9  Ohio  St.  354. 

(3)  Guchins  v.  People,  21  111.  642. 

(4)  State  V.  Fitzsimmons,  30  Mo.  236 ;  Trice  v.  State,  2  Head,  591. 

(5)  Commonwealth  v.  Ray,  3  Gray,  441 ;  People  v.  Shaft,  9  Cow.  778; 
Carberry  V.  State,  11  Ohio  St.  410;  State  v.  Humphreys,  10  Humph 
442;  Rembert  v.  State,  53  Ala.  467. 
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the  8um.(7w)  [Or  to  alter  the  date  of  an  accepted  bill,  so  aa 
to  show  an  earlier  day  of  payment  ;(1)  or  to  put  an  addreea 
to  the  name  of  a  drawee  of  a  bill  of  exchange  with  intent 
to  make  the  acceptance  appear  to  be  that  of  a  different  per- 
son ;(2)  or  to  tear  off  a  condition  whereby  a  non-negotiable 
inBtimment  ib  made  negotiable.(3)  But  the  alteration  must 
be  material.  Hence  it  is  not  forgery  to  falsely  affix  the 
name  of  a  witness  to  a  paper  which  the  law  does  not  re- 
quire to  be  attested  ;(4)  nor  to  add  to  an  instrument  words 
which  the  law  would  8upply.(5)] 

Not  only  a  fabrication,  but  even  an  alteration,  however 
slight,  if  material,  will  constitute  a  forgery  ;  for  example, 
making  a  lease  of  the  manor  of  Dale  appear  to  be  a  lease 
of  the  manor  of  Sale  by  changing  the  D  to  S  ;(n)  making 
a  bill  of  exchange  for  £8  appear  to  be  for  £80  by  adding  a 
cipher.(o)  [But  the  destruction  of  an  entire  instrument  is 
not  a  forgery.  Ilence  the  obliteration  of  a  release  indorsed 
on  a  bond  was  held  not  to  be  a  forgery. (6)] 

It  must  be  proved  that  the  alleged  forgery  was  intended 
to  represent  the  handwriting  of  the  person  whose  hand- 
writing it  appears  to  be  and  is  proved  not  to  be,  or  that  of 
a  person  who  never  existed.  How  is  it  to  be  proved  that 
it  is  not  the  handwriting  of  the  person  of  whom  it  purports 
to  be  ?  The  most  natural  evidence  is  the  denial  of  such 
person  on  his  being  produced  as  a  witness.  Even  before 
the  change  in  the  law,  which  made  interested  parties  com- 
petent witnesses,  it  was  allowable  to  call  as  a  witness 
the  party  whose  writing  had  been  forged.(p)  Whether  he 
be  or  be  not  called  as  a  witness,  the  handwriting  may  be 
proved  not  to  be  his  by  any  person  acquainted  with  his 
handwriting,  either  from  having  seen  him  write,  or  fipom 
being    in  the  habit  of   corresponding  with  him.(g)      It 

(m)  Flower  v.  Shaw,  2  C.  &  K.  703.        (n)  1  Hawk.,  c.  70,  2  2. 

(0)  R  V.  Elsworth,  2  East,  P.  C.  986.      (p)  9  Geo.  4,  c.  32. 
(q)  V.  p.  881. 

(1)  Master  v.  Miller,  4  D.  &  E.  320. 

(2)  Reg.  V.  Blenkinsop,  2  Car.  &  K.  531. 

(3)  State  V.  Stratton,  27  Iowa,  4li0.     (4)  State  v.  Gherkin,  7  Ire.  206 
(5)  Hunt  V.  Adams,  6  Mass.  519. 

(0)  State  V.  Thornbury,  6  Ire.  79. 
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is  also  proved  by  statute  that  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction 
of  the  judge  to  be  genuine,  may  be  made  by  witnesses; 
and  that  such  writings  and  the  evidence  of  witnesses  con- 
cerning the  same  may  be  submitted  to  the  court  and  jury 
as  evidence  of  ihe  genuineness,  or  otherwise,  of  the  writ- 
ing in  dispute. (r)  It  appears  not  to  be  settled  whether  an 
expert  may  give  evidence  as  to  whether  the  writing  is  in  a 
feigned  hand  from  its  appearance. (5)  It  is  sufficient  to  dis- 
prove the  handwriting  of  a  person,  and  he  need  not  be 
called  to  disprove  an  authority  to  others  to  use  his  jiame ; 
circumstances  showing  guilty  knowledge  are  enough.(<) 

As  to  the  intent  to  defraud. — It  is  not  necessary  to  prove 
an  intent  to  defraud  any  particular  person ;  it  will  suffice 
to  prove  generally  an  intent  to  defraud. (w)  So  it  need  not 
appear  that  the  prisoner  had  any  intention  ultimately  to 
defraud  the  person  whose  signature  ho  had  forged,  he  hav- 
ing defrauded  the  person  to  whom  he  uttered  the  instru- 
ment.(x)  But  it  is  not  necessary  that  any  person  should  bo 
actually  defrauded,  or  that  any  person  should  be  in  a  situ- 
ation to  be  defrauded  by  the  act.(^)  [The  intent  to  defraud 
is  an  intent  that  the  false  instrument  shall  be  taken  as  gen- 
uine. Hence  the  criminal  intent  exists,  though  he  who  ut- 
ters a  false  note  or  bill  intends  himself  to  protect  it  or  take 
it  up  at  maturity  ;(1)  or  although  he  agrees,  while  uttering 
the  paper,  to  take  it  back  if  it  proves  not  to  be  genuine  ;(2) 
or  in  case  of  manufacturing  a  deposition,  he  believes  the 
statements  therein  to  be  substantially  true,  and  he  be- 
lieves he  should  obtain  the  judgment  sought.(8)  Unless 
statute  otherwise  provides,  the  indictment  must  aver  an  in- 
tent to  defraud  some  designated  person.] 

(r)  28  Vict.,  c.  18,  §  8.  (s)  See  cases  in  Arch.  593;  Roac.  175. 

(0  R.  V,  Hurley,  2  M.  &  Rob.  473. 

(u)  5  44.  (x)  R.  V.  Trenfield,  1  F.  &  F.  43. 

(y)  R.  v.  Nash,  21  L.  J.  (M.  C.)  147;  [State  v.  Pierce,  8  Iowa,  231; 
Henderson  v.  State,  14  Texas,  503.] 

(1)  Reg.  V.  Forbes,  7  C.  &  P.  224;  Reg.  v.  Beard,  8  C.  A  P.  143;  Reg 
p.  Geach.  9  C.  A  P.  499. 

(2)  Perdue  v.  State,  2  Humph.  494. 

'  (3)  State  V.  Eimball.  50  Maine,  409. 
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ii.  The  uttering. — ^In  an  indictment  for  forgery  it  is  naaal 
to  add  a  second  count,  charging  the  prisoner  with  know- 
ingly uttering  the  forged  instrument.  So  that  if  the  prose- 
cution fail  to  prove  the  actual  forgery,  the  prisoner  maybe 
convicted  of  the  uttering. 

The  words  of  the  consolidation  act,  which  deals  with  all 
instruments  in  ordinary  use,  are,  ^^  offer,  utter,  dispose  of, 
and  put  off.''  Therefore,  in  cases  falling  within  that  stat- 
ute, it  will  suffice  if  there  be  a  tender,  or  attempt  to  pass 
off  the  instrument ;  there  need  not  be  an  acceptance  by  the 
other. '  Where  such  acceptance  is  requisite  in  order  to  con- 
stitute the  crime,  there  must  be  other  words  describing  the 
offense,  such  as  "  j>at/,  and  pnt  off."(z) 

It  is  an  uttering  if  the  forged  instrument  is  used  in  any 
way  so  as  to  get  money  or  credit  by  it,  or  by  means  of  it, 
though  it  is  produced  to  the  other  party,  not  for  his  accept- 
ance, but  for  some  other  purpose  ;  for  example,  for  inspec- 
tion, as  where  the  prisoner  placed  a  forged  receipt  for  poor 
rates  in  the  hands  of  the  prosecution,  for  the  purpose  of  in- 
spection only,  in  order,  by  representing  himself  as  a  person 
who  had  paid  his  poor  rates,  fraudulently  to  induce  the 
other  to  advance  money  to  a  third  person,  (a)  It  is  imma- 
terial that  the  uttering  was  only  conditional.  [At  common 
law,  in  the  absence  of  statute,  it  was  an  indictable  offense 
to  receive  forged  paper  with  intent  to  fraudulently  utter 
it ;  but  merely  to  have  possession  of  such  paper  with  such 
intent,  was  not  indictable.  The^offense  of  uttering  is  not 
complete  till  the  false  writing  passes  into  the  hands  or  pos- 
session of  some  person  other  than  the  wrong-doer,  his 
agent  or  servant.(l)  But  it  need  not  be  accepted  as  gen- 
uine ;  hence  the  uttering  was  complete  where  a  forged  draft 
was  presented  for  payment,  and  payment  was  refused  and  the 
draft  returned  to  the  presentor.(2)  The  indictment  must 
set  out  exactly  the  forged  instrument  and  must  aver  that 
the  instrument  is  so  set  out.  It  is  sufficient  if  the  indict- 
ment avers  that  the  indictment  is  "  of  the  following,"  or 

(z)  V.  Arch.  598.  (a)  R.  v.  Ion,  21  L.  J.  (M.  C.)  16«. 

(1)  People  V.  Rathburn,  21  Wend.  609. 

(2)  People  V.  Brigham,  2  Mich.  550. 
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^*  in  the  following  words  and  figures ;"  but  the  indictment 
will  be  bad  on  demurrer  if  it  only  aver  the  instrument  is 
of  "  the  purport  following."(l)  But  by  statute  in  Ohio,  it 
is  sufficient  to  set  out  the  purport.  74  Ohio  L.  885.  Where 
the  forged  note  as  set  out  by  its  tenor  in  the  indictment  is 

hlB 

signed  Otha  X  Carr,  it  would  be  error  to  admit  :a  eviaence 

mark  his 

a  note  signed  Oatha  X  Carr.(2)] 

mark 

Of  course  the  forged  character  of  the  instrument,  and  the 
intent  to  defraud,  must  be  proved,  as  on  the  first  count  for 
the  forgery.  It  will  be  also  necessary  to  prove  that  the  de- 
fendant knew  the  instrument  to  be  forged.  This  point  is 
not  capable  of  direct  proof,  but  will  be  presumed  from  the 
facts  of  the  case;  for  example,  on  its  appearing  that  the 
prisoner  had  in  his  possession  other  forged  notes  of  the 
same  kind.  To  prove  the  scienter  or  guilty  knowledge, 
evidence  may  be  given  that  the  defendant  has  passed  other 
forged  notes,  etc. ;  and  it  has  been  decided  that  evidence 
may  be  given  of  a  subsequent  uttering,  even  though  that 
subsequent  uttering  be  made  the  subject  of  a  disMnct  in- 
dictment.(6) 

(b)  K.  V.  Aston,  1  Rues.  407. 

(1)  Dana  v.  State,  2  Ohio  St.  91. 

(2)  Brown  v.  People,  66  111.  341 
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CHAPTER  VL 

INJURIES  TO  PROPERTY. 

Onk  of  the  criminal  coDBolidation  acts,  1861,(y)  deals 
with  arson  and  malicious  injuries  to  property.(z)  Of  these 
offenses  the  present  chapter  will  treat. 

ARSON. 

Arson  is  the  malicious  and  willful  setting  fire  to  any 
building.     The  term  does  not  strictly  comprise  cases  of  set- 
ting fire  to  other  things,  such  as  corn,  ships,  etc. ;  but  it 
will  be  convenient  to  treat  here  of  them  abo. 
The  statute  in  different  sections  deals  with  setting  fire  to : 
Churches,  chapels,  and  other  places  of  divine  worship 

(§  1). 

Dwelling-house,  any  person  being  therein  (§  2). 

House,  stable,  coach-house,  out-honse,  warehouse,  oflSce, 
shop,  mill,  malt-house,  hop-oast,  barn,  storehouse,  granary, 
hovel,  shed,  or  farm,  or  any  farm  building,  or  any  building 
or  erection  used  in  farming  land,  or  in  carrying  on  any 
trade  or  manufacture,  with  intent  thereby  to  injure  or  de- 
fraud any  person  (§  3). 

Station,  warehouse,  or  other  building  belonging  to  any 
railway,  port,  dock,  or  harbor,  or  any  canal  or  other  navi- 
gation (§  4). 

Public  building,  as  described  in  the  act  (§  5). 

All  these  cases  of  arson  are  felonies,  punishable  by  penal 
servitude  to  the  extent  of  life.  Arson  in  the  case  of  any 
other  building  is  punishable  by  penal  servitude  to  the  ex- 
tent of  fourteen  year8(.a) 

Besides  these  enactments  with  regard  to  setting  fire  to 

(y)  24  and  25  Vict.,  c.  97. 

(z)  When  merely  a  section  is  quoted  in  thlB  ohi^ter  it  most  be  tinder 
stood  to  refer  to  that  statute. 

(«)  I  6. 
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4>uildmg8,  there  are  others  dealing  with  the  burning  of 
other  kinds  of  property. 

[Arson  at  common  law  was  an  offense  against  the  cfecu- 
rity  of  habitation.  It  was  the  willful  and  malicious  burn- 
ing of  the  house  of  another.  House  is  a  dwelling,  and  in- 
<;ludes  not  only  the  mansion  proper,  but  also  the  structures 
appurtenant  to  it.  And  the  burning  of  a  barn,  though  it 
be  no  part  of  a  mansion,  if  it  had  hay  and  corn  in  it,  was 
:arson  at  common  lavv.(l)  In  a  civil  case  it  was  held  that 
41  building  intended  for  and  constructed  as  a  dwelling- 
house,  but  which  had  straw  and  agricultural  implements 
•deposited  in  it,  was  neither  a  house  nor  a  barn.(2)  But 
where  the  entrance  to  a  jail  was  through  the  dwelling- 
house  of  the  jailer,  and  prisoners  were  sometimes  suffered 
to  lie  in  the  dwelling,  it  was  held  the  dwelling  was  part  of 
"the  prison  and  the  entire  structure  was  a  hou8e.(3) 

The  house  of  another  was  not  a  house  owned  by  another, 
but  a  house  which  was  another's  to  occupy.  If  one  burned 
the  house  which  he  owned  and  occupied,  he  did  not  com- 
mit arson  ;  nor  did  a  tenant,  who  burned  the  house  which 
he  rented  and  occupied.  One  who  was  in  possession  under 
-an  agreement  for  a  short  lease  did  not  commit  arson  by 
burning  such  house.(4)  But  where  the  overseers  of  the 
poor  put  a  pauper  and  his  family  as  sole  occupants  into  a 
house  and  let  them  stay  there  without  paying  rent,  it  was 
held  the  occupant  had  no  interest  in  the  house,  that  his 
possession  was  the  possession  of  the  overseers,  and  it  was 
arson  for  him  to  burn  it.(5)  If  the  owner  and  occupant  is 
temporarily  absent,  leaving  his  effects  in  it,  the  burning  of 
it  is  arson.(6)  But  if  the  house  be  vacated  without  an  in- 
tention to  return,  the  burning  is  not  arson. (7)     A  landlord 

(1)  Sampson  v.  Watson,  Watts  <fe  Ser.  385. 

(2)  Elmore  v.  St.  BriaveU's,  8  B.  &  Cres.  461. 

(3)  Rex  V.  Donnavan,  2  W.  Black.  683 ;  State  v.  McGowan,  20  Cona 
245. 

(4)  Rex  V.  Breeme,  1  Leach,  220.        (5)  East,  P.  C.  1027. 

(6)  Johnson  v.  State,  48  Ga.  116. 

(7)  Commonwealth  v.  Barney,  10  Gush.  478;  Hooker  v.  Common 
wealth,  ]  3  Grattan,  763. 
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who  burns  the  house  occupied  by  his  tenant,  commits  ar- 
son.(l)  Where  a  statute  makes  it  arson  to  burn  a  house 
"  the  property  of  another,"  a  tenant  in  possession  may  be 
convicted  for  burning  the  house  which  he  occupies.(2) 
Where  husband  and  wife  occupy  together  a  house  belong- 
ing to  the  wife,  it  is  not  arson  for  him  to  burn  it.(8)  Nor 
for  the  wife  to  burn  her  husband's  house.(4)  But  a  servant 
has  no  possession,  and  he  is  guilty  of  the  offense  if  he  bums 
the  house.(5) 

Arson  in  Ohio  is  extended,  by  statute  to  cover  any  pri- 
vate building,  the  property  of  another,  of  the  value  of  fifty 
dollars,  any  public  building,  ariy  watercraft  of  the  value  of 
fifty  dollars,  any  toll-bridge,  any  other  bridge  of  the  value 
of  fifty  dollars,  and  setting  fire  to  or  attempting  to  set  fire 
to  any  thing  in  or  near  such,  with  intent  to  bum  the  same. 
It  is  made  an  equal  ofi^ense  to  maliciously  bum  or  set  fire  to 
any  building  of  the  value  of  fifty  dollars,  any  goods  or  chat- 
tels of  the  value  of  fifty  dollars,  or  any  watercraft,  the  same 
being  insured,  with  intent  to  prejudice  the  insurer. 

To  maliciously  set  fire  to  or  burn  any  stack,  grain,  crib, 
fence,  boards,  etc.,  rails,  tan-bark,  or  timber,  is  felony,  if  the 
property  is  worth  thirty-five  dollars  or  more,  and  a  misde- 
meanor, if  worth  less.  It  is  also  a  misdemeanor  maliciously 
or  negligently  to  set  fire  to  woods,  prairies,  or  grounds,  not 
his  own,  or  maliciously  permit  fire  to  pass  from  his  own,  to 
the  destruction  of  property  of  another.    74  Ohio  L.  247, 248. 

The  Kentucky  statute  prescribes  the  punishment  for  arson, 
leaving  arson  to  be  defined  by  the  common  law ;  and  makes 
it  felony  to  willfully  burn  any  public  building,  or  the  oflice 
or  depot  of  any  railroad  or  canal,  gas  or  telegraph  com- 
pany, any  warehouse,  storehouse,  or  any  other  house  what- 
ever, or  any  stack,  rick,  or  shock  of  grain,  or  any  timber  oi 
wood  prepared  for  any  purpose  of  use  or  sale,  or  any  tan- 
bark,  bridge  or  causeway,  any  kind  of  mill  or  factory,  anj 

(1)  Rex  v.  Harris,  Foster  Cr.  L.  113. 

(2)  Allen  v.  State,  10  Ohio  St.  287. 

(3)  Snyder  v.  People,  26  Mich.  106. 

(4)  Rex  V.  March,  1  Moody,  182. 

(5)  Rex  v.  Gowen;  note  to  2  East  P.  C.  1027;  and  note  to  Pedle/i 
case,  1  Leucb  Cr.  Law,  246. 
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railroad  car,  engine,  wagon,  buggy,  carriage,  threshing  ma- 
chine, etc;,  or  any  watercraft,  or  to  attempt  to  commit  any 
above  offense.  If  any  person  willfully  and  maliciously  bum 
any  house  within  the  walls  of  the  penitentiary,  or  any  part 
of  such  liouse,  or  if  any  person  willfully,  maliciously,  and 
unlawfully  burn  any  occupied  dwelling-house,  or  any  char- 
itable institution,  and  death  ensue  from  the  burning  of  such 
dwelling  or  institution,  the  punishment  shall  be  death  or 
confinement  for  life  in  the  penitentiary,  at  the  discretion  of 
the  jury.    Rev.  Stat.  (1877),  327,  328. 

In  Indiana,  it  is  arson  to  willfully  and  maliciously  set  fire 
to  a  dwelling-house,  out-house,  barn,  stable,  boat,  water- 
craft,  mill,  distillery,  manufactory,  artificer's  shop,  store- 
house, room  occupied  as  a  shop  or  office  for  professional 
business,  or  building  of  any  kind,  or  printing  office  of  an- 
other, or  any  public  bridge,  court-house,  jail,  market-house, 
church,  seminary,  or  college  or  building  belonging  thereto, 
or  piled  cord-wood,  ricks  or  shocks,  or  growing  grain,  or 
fence,  of  the  value  of  twenty  dollars,  or  any  public  build- 
ing connected  with  any  railroad,  or  any  bridge,  or  any  part 
of  the  structure  of  a  railroad ;  or,  with  intent  to  defraud 
the  insurer,  to  set  fire  to  any  building  or  structure  what- 
ever, finished  or  unfinished,  whatever,  or  any  goods,  wares,, 
merchandise,  or  other  chattels,  which  shall  be  insured 
against  loss  by  fire ;  and  if  the  life  of  any  person  be  lost 
thereby,  the  offender  is  guilty  of  murder  in  the  first  degree.. 
Rev.  Stat.  (1876),  437, 438. 

Under  the  statute,  before  the  amendment  of  1867,  it  was; 
lield  that  an  indictment  for  burning  "  a  certain  building 
called  a  saloon,"  was  insufficient,  for  not  showing  for  what 
purpose  the  building  was  occupied.(l)  And  that  it  is  not 
arson  to  burn  an  unfinished  dwelling,  not  yet  occupied,  that 
was  not  iusured.(2) 

The  statute  of  Illinois  is  nearly  the  same  as  that  of  Ohio, 
and  also  provides  that  if  the  life  be  lost  in  consequence  of  an 
arson,  the  offender  shall  be  deemed  guilty  of  murder,  and 
provides  that  if  an  owner,  lessee,  or  occupant  sets  fire  to,  or 
attempts  to  set  fire  to,  his  own  premises,  with  intent  to  burn 

(1)  State  V.  O'Connell,  26  Ind.  266. 

(2)  State  V.  Wolfenbcrger.  20  Ind.  242. 
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the  buildiug  or  property  of  another,  ho  shall  be  deemed 
guilty  as  if  he  burned,  or  attempted  to  burn,  the  building 
or  property  of  another.     Rev.  Stat.  (1877),  351. 

The  statute  of  Iowa  is  nearly  the  same  as  that  of  Ohio, 
but  has  many  discriminations  as  to  the  degree  of  punUh 
ment,  depending  upon  the  fact,  whether  the  structure  is  in- 
habited  or  not,  and  whether  the  burning  is  in  the  night  oi 
day.  It  provides,  also,  that  the  statute  applies  to  a  married 
woman  who  commits  any  of  the  offenses  described,  though 
the  property  set  fire  to  or  burnt  may  belong  wholly  or 
partly  to  her  husband.     Rev.  Stat.  (1873),  603,  604. 

The  statute  of  Michigan  is,  except  as  to  the  particular 
terms  of  imprisonment  prescribed,  substantially  the  same 
as  that  of  Iowa.     Rev.  Stat.  (1871),  2078-2080.] 

It  appears  to  still  remain  a  felony,  punishable  with 
death,  to  set  fire  to  any  of  her  majesty's  ships  of  war^(m) 
or  works  or  vessels  in  the  docks  of  the  port  of  London  ;(w) 
but  sentence  may  be  recorded  instead  of  being  given 
openly. 

In  viewing  the  crime,  generally,  we  may  notice : 

i.  The  character,  moral  and  physical,  of  the  setting 

fire, 
ii.  The  intent  to  defraud  or  injure  (when  that  is  an  es- 
sential of  the  crime). 

i.  The  act  must  be  done  unlaiofally  and  maliciously. — 
Therefore,  no  mere  negligence  or  mischance  will  amount 
thereto.  But  it  is  not  necessarv  that  the  offense  should  be 
committed  from  malice(o)  conceivetl  against  the  owner  of 
the  property.(p)  For  example,  if  the  accused,  intending  to 
set  fire  to  the  house  of  A.,  accidentally  sets  fire  to  the  house 

(m)  12  Geo.  3.  c.  24,  J  1. 

(n)  39  Geo.  3,  c.  69,  g  1.  See  also  naval  discipline  act,  29  and  30 
Vict,  c.  109,  §  34. 

(o)  Here  again  the  signification  of  malice  as  a  motive,  equivalent  to 
ill-will,  seems  to  have  been  present  to  the  minds  of  the  legislators. 
On  the  other  hand,  "  maliciously  "  is  to  be  taken  in  the  technical  sense 
of  '*  with  criminal  intention." 

(;))  g  ')S.  This  section  applies  to  all  offenses  coming  within  the 
arson  and  malicious  injuries  act. 
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of  B.,  it  is  equally  arson.  Nor  is  it  necessary  that.h« 
should  have  had  any  intention  of  setting  fire  to  any  one's 
house;  he  will  be  guilty  of  areon,  if,  intending  to  commit 
some  felony  of  an  entirely  .different  nature,  he  accidentally 
sets  fire  to  another's  hou8e.(y)  So,  also,  will  he  be  guilty, 
:f,  by  willfully  setting  fire  to  his  own  house,  he  burns  that. 
f)f  his  neighbor.  If  the  act  is  proved  to  have  been  done 
willfully,  it  may  be  inferred  to  have  been  done  maliciously, 
unless  the  contrary  be  proved.(r) 

[But  the  wrongful  act,  which  accidentally  results  in  the 
burning  of  another's  house,  must  be  of  a  serious  nature; 
otherwise,  there  will  not  be  sufficient  malice  to  constitute 
arson.  Such  wrongful  act  need  not  be  felony.(l)  But, 
if  the  act  is  a  mere  civil  trespass,  it  is  not  sufficient.(2) 
And  it  has  been  held  in  the  United  States  several  times, 
that  burning  a  hole  in  the  floor  of  a  jail,  with  the  intent 
merely  to  effect  an  escape,  is  not  arson. (3)] 

As  to  the  *' setting  fire,"  from  a  physical  point  of  view, 
there  must  be  an  actual  burning  of  some  paii;,  however 
trifling,  of  the  house,  etc.  To  support  an  indictment  for 
setting  fire  to  a  house,  it  will  not  suffice  merely  to  prove 
thiit  something  in  the  house  was  burnt.(s) 

[If  the  floor  is  charred  in  a  single  spot,  so  that  the 
fiber  of  the  wood  is  there  destroyed,  the  arson  is  com- 
pletc.(4)] 

ii.  The  intent  to  injure  or  defraud. — When  it  is  necessary 
to  allege  this,  there  is  no  need  to  allege  an  intent  to  injure 
or  defraud  any  particular  person.(^) 

When  a  person  willfully  sets  fire  to  the  house  of  an- 
other, the  intent  to  injure  that  person  is  inferred  from  the 


(?)  V.  p.  18. 

(r)  Bromage  v.  Proeser,  4  B.  &  C.  247. 

(s)  R.  V.  Russell,  C.  &  Mar.  541. 

(0  §  ^'     f  ^i^  section  also  applies  to  the  act  generally. 

(1)  Rex  V.  Roberts,  2  East,  P.  C.  1030;  Rex  v.  Isaacs,  Ibid.  1031. 

(2)  2  East,  P.  C.  1019. 

(3)  People  V.  Cotteral,  18  Johns.  115;  State  v.  Mitchell,  5  Ire.  350; 
Delaney  v.  State.  41  Texas,  601. 

(4)  People  V.  Haggerty,  46  Cal.  354. 
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act.  But  if  the  setting  fire  is  the  resalt  of  accident,  though 
the  accused  be  engaged  in  the  commission  of  some  otlier 
felony,  there  can  be  no  intent  to.  defraud. 

It  is  specially  declared  in  the  arson  and  malicious  in- 
juries act  that  its  provisions  apply  to  every  person  who, 
with  intent  to  injure  or  defraud  any  other  person,  does  any 
of  the  acts  made  penal,  although  the  offender  be  in  posses- 
sion of  the  property  in  respect  of  which  such  act  is  done.(»/) 

MALICIOUS  pWTJRY. 

Having  noticed  one  of  the  most  dangerous  forms  of  ma- 
licious injury — arson — it  remains  to  consider  others  which 
are  dealt  with  in  the  same  act.(x)  It  will  be  remembered 
that  here  "malicious"  is  to  be  taken  in  its  technical  sig- 
nification.' To  bring  them  within  the  pale  of  the  crimi- 
nal law,  all  the  acts  which  we  shall  notice  must  be  done 
maliciously  and  willfully. 

[It  was  doubted  whether,  at  common  law,  the  misde- 
meanor called  malicious  mischief  applied  to  injuries  to  real 
estate.  The  statutes  which  now  describe  in  detail  the  acts 
that  are  indictable,  include  willful  and  malicious  injury  to 
realty  as  well  as  to  animals  and  personal  property  gener- 
ally. And  some  acts,  generally  depending  upon  the  pecu- 
niary amount  of  injury  done,  are  made  felonies.  As  these 
statutes  are  among  the  most  frequently  amended,  and  are 
in  great  detail,  it  is  not  needful  to  do  more  than  to  make 
this  general  reference. 

It  has  been  held  that  the  malice  which  is  an  ingredient 
of  this  offense,  is  malice  against  the  owner  of  the  property, 
not  malice  against  the  animal  or  other  property  injured. 
Ordinarily,  the  willful  injuring  of  another's  property  is 
suflicient  evidence  of  malice  against  the  owner.  But  if  it 
does  not  appear  that  the  injury  was  wanton  or  excessive  pun- 
ishment, or  if  it  was  done  under  the  belief  that  the  defendant 
had  a  right  to  commit  it,  and  not  from  malice  against  the 
owner,  it  has  been  held  that  the  offense  was  not  com- 

(tf)  2  59.  (x)  24  and  25  Vict,  c.  97. 
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initted.(l)  Accordingly,  in  the  English  statute  of  9  Geo. 
4,  it  was  expressly  provided  that  the  ofFense  was  complete, 
whether  the  malice  was  against  the  owner  or  otherwise. 
And,  in  some  of  the  states,  as  in  Massachusetts,  Kew  York, 
and  Ohio,  cruelty  to  animals,  whether  hy  overloading,  or 
cruelly  beating,  or  tormenting,  or  privation  of  sustenance, 
is  made  a  specific  misdemeanor.] 

(1)  Rex  V.  Pierce,  2  East,  P.  C.  1072;  State  v.  Robinson,  3  Dev.  & 
Bat.  130;  State  v.  Newby,  64  N.  C.  23 ;  Hill  v.  State.  43  Ala.  335 ;  Hob- 
Bon  V.  State,  44  Ala.  381 ;  State  v.  Wilcox.  3  Yerg.  278 ;  Goforth  v. 
State,  8  Humph.  37;  SUte  v.  Enslow,  10  Iowa,  115. 


BOOK  III. 

Having  considered  the  eBseDtlals  of  crime  in  general,  and 
examined  the  character  of  particular  crimes,  a  second  por- 
tion of  the  matter  with  which  the  Criminal  Law  is  concerned 
now  presents  itself  to  our  notice,  namely,  the  proceedings^ 
which  have  for  their  object  the  conviction  of  the  guilty  and 
the  discharge  of  the  innocent.  But  before  entering  upon 
the  subject  of  Criminal  Procedure,  it  will  be  well  to  inquire 
what  measures  the  law  has  adopted  in  order  to  render  ^ose 
proceedings  as  far  as  possible  unnecessary;  in  other  words, 

to  treat  of  the  Prevention  of  Offenses. 
(232) 
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CHAPTER  I. 


PREVENTION  OF  OFFENSES. 


Under  this  head  fall  two  classes  of  measures,  diflferiiigi 
considerably  in  their  nature.  The  first  is  applicable  chiefly 
in  the  case  of  those  who  have  to  some  extent  erred,  but 
whom  it  is  not  deemed  advisable  to  visit  with  punishment 
in  the  strict  sense  of  the  term.  The  second  consists  of  gen- 
eral measures  and  provisions  Ibr  the  prevention  of  the  com- 
mission or  repetition  of  offenses. 

A.  The  first  mode  of  preventing  offenses  may  be  gener- 
ally said  to  consist  in  obliging  those  persons,  whom  there  is 
probable  ground  to  suspect  of  future  misbehavior,  to  stipu- 
late with  and  give  full  assurance  to  thepublic  that  the  offenses 
which  are  apprehended  shall  not  happen.  This  is  effected  by 
their  finding  pledges  or  securities,  which  are  of  two  kinds  : 

i.  For  keeping  the  peace,  ii.  For  good  behavior.  But 
in  the  first  place  we  shall  go  over  the  ground  which  is  com- 
mon to  both. 

Of  what  does  this  "giving  security"  consist?  The  per- 
son of  whose  conduct  the  law  is  apprehensive  is  bound, 
with  or  without  one  or  more  securities,  in  a  recognizance  or 
obligation  to  the  crown.  This  is  taken  by  some  court  or 
by  some  judicial  oflicer.  The  recognizance  is  of  the  nature 
following:  The  person  bound  acknowledges  himself  robe 
indebted  to  the  crown  in  the  sum  specially  ordered,  with  a 
condition  that  it  shall  be  void  if  he  «pi  ear  in  cou rt(</)  on 
such  a  day,  and  in  the  meantime  ketp  (he  -pence  either  gener- 
ally toward  the  sovereign  and  his  people,  or  particulaily 
aho  with  regard  to  the  person  who  seeks  the  security. 
Or,  as  is  more  usual,  the  recognizance  may  be  to  keep  tlie 
peace  for  a  certain  period,  an  appearance  in  court  not  be. 
ing  required.    If  it  be  for  good  behavior — then  on  condi- 

(a)  V.  Arch.  Q.  S.  269. 
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tion  that  he  demean  and  behave  himeelf  well,  either  gen- 
erally or  specially,  for  the  time  therein  limited,  as  for  one 
or  more  years,  or  for  life.  If  the  condition  of  the  recogni- 
zance is  broken,  in  the  one  case  by  any  breach  of  the  peace, 
in  the  other  by  any  niisbehavior,  the  recognizance  becomes 
forfeited  or  absolute.  It  is  estreated^  or  extracted  from  the 
other  records,  and  sent  up  to  the  exchequer ;  the  party  and 
his  sureties  becoming  the  crown's  absolute  debtors  for  the 
the  sums  in  which  they  are  respectively  bound. (6) 

By  whoo  may  these  securities  be  demanded  ?  By  any 
justice  of  the  peace,  and  also  by  certain  others  who  are  re- 
garded as  conservators  of  the  peace;  for  example,  the 
judges  of  the  queen's  bench  division,  the  coronor,  sheriff, 
etc.  They  may  demand  the  security  at  their  own  discre- 
tion, or  at  the  request  of  a  subject,  upon  his  showing  due 
cause.  If  the  magistrate  is  unwilling  to  grant  it,  it  may  be 
obtained  by  a  mandatory  writ,  called  a  supplicavU^  which 
will  compel  him  to  act  as  a  ministerial  and  not  as  a  judicial 
officer.  But  this  writ  is  seldom  used  ;  for  when  application 
is  made  to  the  superior  courts,  they  usually  take  the  re- 
cognizance there  as  they  are  empowered  to  do  by  statute.((?) 

Any  person  under  the  degree  of  nobility  may  be  bound 
over  by  a  justice  or  at  the  quarter  sessions.  Wives  may 
demand  security  against  their  huvsbands,  and  vice  versa.  In- 
fants may  demand  security,  and  may  be  compelled  to  find 
security  by  their  next  friend. 

The  proceedings  are  the  following  in  case  of  securities 
granted  (a)  by  a  justice  out  of  sessions;  (b)  at  the  sessions. 

(a.)  Kno  sessions  are  sitting,  the  pei'son  requiring  imme- 
diate security  goes  before  a  justice,  and  on  oath  makes  his 
complaint,  which  is  usually,  though  not  necessarily,  in 
writing.  If  the  person  complained  of  is  present,  he  may 
be  required  at  once  to  enter  into  the  required  recognizance ; 
but  if  not  present,  the  magistrate  issues  a  warrant  to  bring 
him  before  himself  or  some  other  magiptrate.  The  warrant 
?s  executed  by  the  person  to  whom  it  is  directed.  If  the 
delinquent  refuses  to  go  before  the  magistrate,  he  may  be 
put  into  prison  without  any  further  warrant.     When  he 

(b)  4  Bl.  252.  (<?)  V.  21  Jac.  1,  o.  8. 
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comes  before  the  magistrate,  he  must  offer  sureties,  or  else 
he  may  be  committed  to  prison  for  a  term  not  exceeding 
twelve  months.(d)  The  form  of  the  recognizance  ls  chiefly 
in  the  discretion  of  the  magistrate,  both  as  to  the  number 
•and  the  sufficiency  of  the  sureties,  the  largeness  of  the 
sum,  and  the  time  for  which  the  party  shall  be  bound. 

(b.)  By  the  sessions.  Application  may  be  made  by  the 
party  requiring  security  at  once  to  the  Bessions.  And  this 
is  the  more  usual  course.  It  should  be  made  upon  articles 
verified  on  oath,  showing  the  facts  to  warrant  it.  If  the 
person  refuses,  or  is  not  prepared  to  enter  into  the  recogni- 
zance, he  may  be  committed. 

So  far  the  two  kinds  of  security  are  on  the  same  footing. 
They  must  now  be  considered  separately. 

i.  For  thk  peace. — This  may  be  granted  (a)  generally  on 
public  grounds.  Any  justice  may  demand  securities  from 
the  following :  those  who  in  his  presence  make  an  affray, 
or  threaten  to  kill  or  beat  one  another ;  or  who  contend  to- 
gether with  hot  and  augry  words ;  or  go  about  with  un- 
usual weapons  or  attendance  to  the  terror  of  the  people ; 
^Iso  common  barrators  ;(e)  and  those  who,  having  been 
bound  to  the  peace,  have  forfeited  their  recognizance  by 
breaking  it.(/)  (b)  Specially^  by  demand  of  a  private  per- 
son ('*  swearing  the  peace  "  against  another).  This  security 
tnay  be  demanded  by  a  person  when  he  fears  that  another 
will  kill  him,  his  wife  or  child,  or  do  him  other  corporal 
injury;  or  will  burn  his  house;  or  will  procure  others  so 
to  do.  The  fear  must  arise  from  a  threat,  though  that  threat 
oeed  not  be  expressed  in  words.  The  magistrate  is  required 
to  grant  the  security  if  the  applicant  swears  that  he  is  in 
fear  of  death  or  bodily  harm,  and  shows  that  there  is 
ground  for  his  fear;  and  swears  that  he  is  not  acting  out 
of  malice  or  for  mere  vexation.(^) 

The  recognizance  is  forfeited  (a)  if  general^  by  any  un- 
lawful action  which  is  or  tends  to  a  breach  of  the  peace ; 
(b)  if  special^  by  any  actual   violence,  or  even  terror  oi 


(rf)  16  and  17  Vict.,  o.  30,  J  3.  (e)  v.  p.  83. 

if)  4  Bl.  254.  (g)  4  Bl.  255. 


286  PREVENTION   OF  OFFENSES. 

menace,  to  the  person  of  the  coniplainaut,  whether  it  bc^ 
committed  directly  or  indirectly  by  the  person  boand-^ 
(c)  by  default  of  a[>pearance  at  the  proper  time,  unless  there- 
be  a  valid  excuse.(A)  A  mere  civil  tresi^ass,  or  words  of 
anger  not  amounting  to  a  challenge  to  fight,  will  not  cause 
a  forfeiture. 

ii.  For  gjod  behavior  or  abearance. — This  includes  a 
surety  for  keejdng  the  peace  and  something  more.  A  magis- 
trate may  bind  over  to  good  behavior  all  those  that  be  not 
of  good  fame.  This  general  term  includes  not  only  those- 
who  act  contra  pacem^  but  also  those  who  act  contra  bonos 
mores.  It  will  comprise  the  following,  among  others :(?) 
rioters,  barrators;  those  maintaining  or  constantly  resort- 
ing to  barrators  ;  suspected  persons  who  can  not  give  good 
account  of  themselves  ;  those  who  are  likely  to  commit  any 
crime;  drunkards;  cheats;  vagabonds,  etc.(A:) 

This  kind  of  recognizance  may  be  forfeited  for  the  same- 
reasons  as  the  former,  and  for  others  also,  as  by  committing 
any  of  those  acts  of  misbehavior  which  the  recognizance  was 
intended  to  prevent,  though  there  be  no  actual  breach  of 
the  peace;  but  not  by  barely  giving  fresh  cause  of  sus- 
picion. / 

Security  may  be  required  in  two  classes  of  cases :  (a)  Where 
no  actual  crime  has  been  committed;  (b)  where  the  party 
of  whom  security  is  taken  has  been  convicted  of  some  crime^ 
In  the  latter  case,  if  punishment  is  awarded,  the  court  of 
summary  jurisdiction  may  ordei  the  offender,  at  the  ex- 
piration of  his  term  of  punishment,  or  if  the  punishment 
consists  of  a  fine,  at  once  to  enter  into  a  recognizance  to- 
keep  the  peace,  or  for  good  behavior.    Or  again,  instead  of 
awarding  any  punishment,  the  court  may  order  the  defend- 
ant to  enterinto  such  recognizance.     In  certain  cases  where 
the  defendant  has  been  convicted  of  an  indictable  offense, 
namely,  of  an  indictable  offense  punishable  under  one  of 
the  criminal  consolidation  acts,  1861,  he  may  be  required 
to  enter  into  his  own  recognizances  and  find  sureties.    In 
each  of  these  acts  there  is  inserted  a  clause  to  the  following, 

(h)  V.  16  and  17  Vict.,  c.  30,  g  2.        (i)  v.  Burn's,  769. 
(k)  Dal  ton,  c.  124. 


PREVENTION   OF   OFFENSES.  237 

letfe'  t :  On  conviction  of  an  indictable  misdemeanor  punish- 
able under  one  of  those  acts,  the  court  may,  if  it  think  fit. 
in  addition  to,  or  in  lieu  of,  any  of  the  punishments  au- 
thorized in  the  act,  fine  the  ofiender,  and  require  him  to 
enter  into  his  own  recognizances  and  to  find  sureties,  bSlh 
or  either,  for  keeping  the  peace  and  beinc:  of  good  behavior. 
And  in  case  of  any  felovy  punishable  under  one  of  those 
acts,  the  court  may  require  the  (ofiender  to  enter  into  his 
own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  punishment  author- 
ized by  the  act.  But  no  person  is  to  be  imprisoned  under 
this  clause  for  not  finding  sureties  for  any  period  exceed- 
ing one  year.(Q 

[In  Ohio,  Kentucky,  Indiana,  and  Iowa,  the  person  ap- 
prehending injury  makes  written  aflidavit  before  a  magis- 
trate, who  thereupon  issues  a  warrant  for  the  person  com- 
plained of.  When  the  accused  is  brought  before  the 
magistrate,  the  complaint  is  heard.  If  it  does  not  appear 
that  there  is  just  cause  for  the  complaint,  the  accused  is 
discharged  and  recovers  judgment  for  costs  against  the 
^complainant.  If  it  does  appear  that  there  is  just  cause,  the 
iiccused  is  required  to  enter  into  recognizance  for  his  ap- 
pearance at  the  first  day  of  the  next  term  of  the  court  hav- 
ing criminal  jurisdiction,  and  meanwhile  to  keep  the  peace 
generally  a-nd  especially  toward  the  complainant.  In  Ohio 
and  Indiana,  the  amount  of  the  recognizance  must  be  no^ 
less  than  fifty  nor  more  than  five  hundred  dollars.  If  the 
recognizance  be  not  given,  the  accused  is  committed  to 
prison,  there  to  remain  until  discharged  by  due  course  of 
law.  The  court,  upon  the  appearance  of  the  parties,  after 
hearing  witnesses,  may  either  discharge  the  accused  and 
give  judgment  for  costs  against  the  complainant,  or  may 
render  judgment  for  costs  against  the  accused,  and  require 
him  to  give  such  further  security  to  kee[)  the  peace  and  for 
such  time  as  may  be  just;  in  default  of  giving  such  secu- 
rity, the  accused  is  committed  to  jail  until  he  complies  with 


(0  24  and  2o  Viet.,  c.  1)6,  g  117 ;  c.  97.  g  73;  c  98,  §  ')! :   c.  99,  g  3S; 
^.  100,  g  71. 
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the  i  rder  or  is  discharged  by  due  course  of  law.  In  Ken- 
tucky, the  complaint  may  be  made  in  the  first  place  before 
a  circuit,  couuty,  or  police  court,  which  may  bind  the  ac- 
cused to  keep  the  peace  for  one  year  or  less. 

ffn  Illinois  and  Michigan,  when  the  complaint  is  made, 
the  magistrate  in  the  first  place  inquires  if  there  is  probable 
cause,  and  for  this  purpose  examines  witnesses  if  necessary. 
If  the  magistrate  is  satisfied  that  there  is  danger  that  the 
ofiense  complained  of  will  be  committed,  the  warrant  of 
arrest  is  issued.  When  the  accused  is  brought  before  the 
magistrate,  if  the  charge  is  controverted,  witnesses  are 
heard.  If  it  appear  that  there  is  no  just  reason  to  fear,  the 
defendant  is  discharged.  K  there  is  just  reason  to  fear,  the 
defendant  is  required  to  give  recognizance  with  sufficient 
surety,  in  such  sum  as  the  magistrate  may  direct,  to  keep 
the  peace  generally  and  especially  toward  the  complainant^ 
for  a  time  to  be  fixed,  but  not  to  exceed  twelve  months* 
From  this  order  the  defendant  may  appeal  to  the  court  of 
criminal  jurisdiction. 

When  a  person  in  the  presence  of  a  magistrate  makes 
an  affray  or  threatens  to  commit  an  offense  against  the 
person  or  property  of  another,  it  is  not  necessary  to  issue 
a  warrant,  or  hear  witnesses.  The  magistrate  may  forth- 
with require  the  offender  to  enter  into  recognizance,  and 
on  failure  so  to  do,  to  commit  him  to  jail.  This  summary 
proceeding  is  not  provided  for  in  Indiana.  And  the  sec- 
tion of  the  Ohio  criminal  code  of  1877  which  provides  for 
it  (§  10,  ch.  1)  is  inoperative  by  reason  of  an  error  in  the 
number  of  a  section  referred  to  in  it.] 
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CHAPTER  n. 

a 

COURTS  OF  A  CRIMINAL  JURISDICTION. 

[In  the  courts  of  the  United  States,  the  district  court  has 
jurisdiction  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States,  committed  within  their  re- 
spective districts,  or  upon  the  high  seas,  the  punishment  of 
which  is  not  capital.  Also  of  all  cases  arising  under  any 
act  for  the  punishment  of  piracy,  when  no  circuit  court  is 
held  in  the  district  of  such  court.  (1) 

The  circuit  court  has  jurisdiction  of  all  suits  and  pro- 
ceedings arising  under  §  5344,  title  "  crimes,"  for  the  pun- 
ishment of  oflBcers  and  owners  of  vessels,  through  whose 
negligence  or  misconduct  the  life  of  any  person  is  destroyed. 
Also  exclusive  cognizance  of  all  crimes  and  offenses  cog- 
nizable under  the  authority  of  the  United  States,  except 
where  it  is  or  may  be  otherwise  provided  by  law  and  concur- 
rent jurisdiction  with  the  district  courts,  of  crimes  and  of- 
fenses cognizable  therein.  (2) 

In  the  organization  of  courts  of  criminal  jurisdiction  in 
the  various  states,  there  is  a  general  conformity,  with  many 
differences  in  detail. 

The  ordinary  jurisdiction  of  justices  of  the  peace  is,  to 
issue  warrants  for  the  arrest  of  persons  charged  with  crime; 
and,  on  the  appearance  of  the  accused,  to  hear  the  com- 
plaint, and  then  either  discharge  the  accused  or  bind  him 
over  to  appear  before  the  court  having  jurisdiction  of  the 
crime  charged,  and  transmit  to  the  court  a  transcript  of  his 
proceedings.  In  some  states,  justices  of  the  peace  have  a 
limited  jurisdiction  to  hear  and  determine  prosecutions  for 
*  misdemeanors. 

In  Ohio,  the  justice  has  final  jurisdiction  in  cases  under 
the  act  for  the  prevention  of  cruelty  to  animals; (8)  and 

(1)  Rev.  Stats.,  g  563.  (2  Rev.  Stats.,  g  629. 

(3)  72  Ohio  L.  133. 
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when  a  person  accused  of  a  misderoeanor  is  brought  before 
a  magistrate,  on  complaint  of  the  party  injured,  and  pleads 
guilty  to  the  charge,  the  magistrate  may,  at  his  discretion, 
sentence  him  to  such  punishment  as  he  may  deem  proper, 
within  the  limits  of  the  provision  defining  the  oiFense,  and 
order  payment  of  costs,  or  bind  him  over  to  appear  before 
the  proper  court.(l) 

In  Indiana,  justices  of  the  peace  have  exclusive  jurisdic- 
tion in  all  cases  where  the  fine  assessed  can  not  exceed  three 
dollars,  and  concurrent  jurisdiction  with  the  court  of  com- 
mon pleas  [now  circuit  court]  to  try  and  determine  all  cases 
punishable  by  tine  only,  or  by  fine  with  discretion  to  im- 
prison; but  the  justice  can  not  impose  a  fine  exceeding 
twen^ty-five  dollars,  and  impose  sentence  of  imprisonment, 
except  to  stand  committed  until  the  fine  and  costs  be 
paid.(2) 

^In  Illinois,  they  have  original  jurisdiction  in  all  eases  of 
misdemeanor,  when  the  punishment  is  by  fine  only,  and  the 
fine  does  not  exceed  ?200,  and  also  in  all  cases  of  assault, 
assault  and  batter}-,  and  afiraj' s,  and  in  cases  of  vagrancy.(8) 

In  Iowa,  they  have  jurisdiction  to  hear,  try,  and  deter- 
mine all  public  oflfenses,  less  than  felony,  in  which  the  pun- 
ishment prescribed  by  law  does  not  exceed  a  fine  of  one 
hundred  dollars  or  imprisonment  for  thirty  days.(4) 

In  Michigan,  they  have  jurisdiction  in  general  to  hear 
and  determine  prosecutions  for  ofienses  punishable  by  fine 
not  exceeding  one  hundred  dollars,  or  punishable  by  im- 
prisonment in  the  county  jail  not  exceeding  three  months, 
or  punishable  by  both  said  fine  and  imprisonm^nt.(5) 

In  cities,  there  is  ordinarily  some  court,  called  mayor's 
court,  or  police  court,  or  some  other  name,  which  has  juris- 
diction over  violations  of  tlie  ordinances  of  the  city,  to 
which  is  often  added  a  more  or  less  extended  jurisdiction 
over  misdemeanors.  In  most  states  there  are  some  local 
courts  with  special  criminal  jurisdiction,  as  the  Criminal  • 

(1)  74  Ohio  L.  .320. 

(2)  Rev.  Stat.  (1876),  vol.  2,  pp.  669,  673. 

(3)  Kev.  Stat.  (IS77),  p,  400.     (4)  Rev.  Stat.  (1873).  p.  716. 
("))  Kev.  Stat.  (1871).  p.  1622. 
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Court  of  Cook  county,  Illinois ;  the  probate  court,  in  cer- 
tain counties  in  Ohio ;  and  the  county  courts  in  Illinois, 
In  the  states  generally  there  is  a  court  of  plenary  jurisdic- 
tion, civil  and  criminal,  in  which  all  prosecutions  under  the 
laws  of  the  state  may  be  tried.  This  court  is  called,  in 
Massachusetts,  the  superior  court ;  in  New  York,  the  su- 
preme court;  in  Ohio,  the  court  of  common  pleas;  in  Iowa, 
the  district  court ;  in  Kentucky,  Indiana,  Illinois,  and  Michi- 
gan, the  circuit  court.  In  Massachusetts,  the  supreme  court, 
which  is  there  the  court  of  ultimate  resort,  has  exclusive 
original  jurisdiction  in  capital  cases.] 


SKETCH  OF  A  CRIMINAL  TRIAL. 

We  propose  now  to  discuss,  in  their  proper  order,  the 
various  steps  taken  to  secure  the  punishment  of  a  criminal 
who  is  guilty  of  a  felony  or  misdemeanor,  in  other  words,  to 
examine  the  proceedings  in  any  ordinary  criminal  case.(2/) 
But  before  doing  this,  it  will  be  well  to  sketch  a  rough 
outline  or  map  of  the  whole  ground  to  be  traversed  before 
the  offender  suffers  his  punishment. 

The  first  thing  to  be  done  is  to  lay  hold  of  the  prisoner 
or  to  arrest  him.  When  he  is  arrested  and  brought  before 
the  magistrates,  if  they  think  the  case  ought  to  be  sent  on  to 
trial,  he  is  committed  for  trial ;  the  magistrates  either  at 
once  committing  him  to  prison  to  await  the  trial,  or  allow- 
ing him  to  remain  at  large  on  his  finding  sufficient  bail  to 
insure  his  appearance  when  he  is  wanted.  What  particu- 
lar mode  of  prosecution  is  to  be  adopted  must  be  considered, 
as  there  are  several  ways  of  formal  accusation.  In  most 
cases  the  prisoner  will  now  be  forthcoming  to  take  his 
trial ;  but  either  on  account  of  his  having  avoided  the  war- 
rant of  arrest,  or  because  he  has  been  admitted  to  bail  and 
does  not  surrender,  process  must  issue  to  bring  him  into 

{y)  That  is,  a  case  which  is  not  deall  with  summarily  before  the 
magistrates,  or  specially  before  some  exceptional  tribunal,  as  the  Bouse 
of  Lords. 
16 
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court.  For  some  good  reason  it  may  be  desirable  to  re- 
move the  trial  to  the  supreme  crimiual  court  by  a  writ  of 
certiorari.  The  day  of  trial  having  arrived,  the  prisoner  is 
arraigned^  or  called  to  the  bar  of  the  court  to  answer  the 
charge  against  him.  If  he  does  not  confess,  or  stands 
mute,  he  will  then  show  in  what  way  he  proposes  to  meet 
the  charge  [whether  by  moving  to  quash  the  informatioE 
or  indictment  on  the  ground  of  some  fatal  irregulartyj, 
by  demurring  to  the  sufficiency,  in  point  of  law,  of  the 
charge ;  or  by  pleading  some  particular  obstacle  to  his  be- 
ing convicted ;  or,  generally,  that  he  is  not  guilty.  Issue 
is  then  joined,  and  the  triai  of  the  question  in  point  takei" 
place.  The  prisoner  is  said  to  be  convicted  on  the  jury 
finding  a  verdict  of  guilty ;  and  judgment^  and  the  other 
consequences  of  this  conviction,  follow.  The  effects  of 
this  judgment  will,  however,  be  avoided  by  its  being  reversed, 
or  by  the  prisoner  being  reprieved  or  pardoned.  Lastly,  if 
the  prisoner  has  been  convicted  of  a  capital  crime,  he  must 
suffer  execution. 
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CHAPTER  in. 


ARREST. 


Thb  apprehending  or  restraining  of  a  man's  person,  in 
order  to  insare  his  being  forthcoming  to  answer  an  alleged 
or  suspected  ovime.(z)  Any  person  is  liable  to  an  arrest 
on  a  criminal  charge,  provided  he  is  charged  with  such  a 
crime  as  will  at  least  justify  holding  him  to  bail  when 
taken. 

An  arrest  may  be  made  either : 

A.  By  warrant. 

B.  Without  warrant.     Here  we  shall  have  to  distin- 

guish three  cases.     Where  the  arrest  is  (a)  by  an 
officer;  (b)  by  a  private  person;  (c)  by  hue  and 
cry. 
A.  A  warrant  is  a  precept  under  hand  and  seal  to  some 
officer  to  arrest  an  offender,  that  he  may  be  dealt  with  ac- 
cording to  due  course  of  law. 

A  warrant  may,  under  certain  circumstances,  be  granted 
by  the  speaker  of  the  house  of  lords  or  house  of  commons ; 
or  by  the  privy  council ;  or  by  one  of  the  secretaries  of 
state.  A  judge  of  the  queen's  bench  division  may  issue  a 
warrant  to  bring  before  him  for  examination  any  person 
charged  with  felony.  He  may  also  issue  his  warrant  for 
apprehending  and  holding  to  bail  any  person,  upon  affi- 
davit or  certificate  of  the  fact  that  an  indictment  has  been 
found,  or  information  filed  in  that  court  against  any  such 
person  for  a  misdemeanor.(a)  Courts  of  oyer  and  terminer 
(t.  e.,  in  general  the  assizes  and  central  criminal  court)  and 
the  justices  at  sessions  may  also  issue  warrants  against 

(s)  It  is  almoBt  unnecessary  to  remind  the  reader  that  a  person  may, 
under  certain  circumstances,  be  arrested  in  a  civil  proceeding,  and  not 
only  for  a  crime. 

(a)  48  Oeo.  3,  c.  58,  J  1. 
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those  against  whom  indictments  for  felony  or  misdemeanor 
have  been  found  within  their  jurisdiction. 

The  above  cases  are  of  an  exceptional  character.  War- 
rants are  ordinarily  issued  by  justices  of  the  peace,  not  sit- 
ting in  sessions.  The  law  on  this  subject  was  consolidated 
by  11  and  12  Vict.  c.  42.(6) 

In  what  cases  may  it  be  issued. — When  a  charge  or  com- 
plaint has  been  made  before  one  or  more  justices  that  a 
person  has  committed  or  i:^  suspected  to  have  committed 
any  treason,  felony,  or  indictable  misdemeanor,  or  other 
indictable  oftense,  within  his  or  their  jurisdiction  ;  or  that^ 
having  committed  it  elsewhere  (even  within  the  admiralty 
jurisdiction  or  on  land  beyond  the  seas,(c)  he  resides 
within  his  or  their  jurisdiction;  then,  if  the  accused  is  not 
in  custody,  two  courses  are  open  to  the  justice :  (a)  to  issue 
a  warrant  to  apprehend  and  bring  the  accused  specially 
before  himself,  or,  generally,  before  other  justices  of  the 
jurisdiction ;  or  (b)  to  issue,  in  the  first  place,  a  summons 
directed  to  the  accused,  requiring  him  to  appear  before 
himself  or  other  justices  of  the  jurisdiction ;  and  then,  only 
if  the  summons  is  disobeyed  by  non-appearance,  to  issue  a 
warrant. (^/) 

[A  summons  is  not  used  in  the  United  States,  except  as 
against  corporations,  and  in  a  few  cases  specially  provided 
for.  In  Michigan,  prosecutions  under  the  liquor  law  may 
be  commenced  by  summons. (1)] 

A  justice  will  also  issue  a  warrant  to  apprehend  a  person 
against  whom  an  indictment  has  been  foundf  on  the  pro- 
duction to  him  of  the  certificate  of  the  clerk  of  indictments 
at  the  assizes,  of  the  peace  at  the  sessions.  If  the  party 
indicted  is  already  in  custody  for  some  other  offense,  the 
justice  may  issue  his  warrant  to  the  jailer,  commanding 
him  to  detain  the  accused  until  he  shall  be  removed  by 
habeas  corpus,  for  the  purpose  of  being  tried  on  the  indict- 


{b)  This  statute  does  not  affect  the  metropolitan  police,  or  the  Lofr 
don  police  acts, 
(tf)  1 1  and  12  Vict.,  c.  42,  J  2.  {d)  Ibid.,  {  1. 

(1)  Rev.  Stat.  (1871),  vol.  1,  p.  694. 
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menty  or  until  he  shall  otherwise  be  removed  or  discharged 
out  of  his  custody  in  due  course  of  law.(e) 

[This  paragraph  does  not  apply  to  the  United  States 
But  in  the  United  States  a  justice  in  one  state  may,  upon 
affidavit  being  filed  with  him,  issue  a  warrant  for  the  arrest 
of  a  person  charged  with  being  a  fugitive  from  justice  from 
some  other  state,  or  from  one  of  the  territories,  and,  upon 
licaring,  may  commit  such  fugitive  to  jail,  to  be  there  held 
a  reasonable  time,  for  a  requisition  to  be  brought  from  the 
proper  state  or  tei'ritory.] 

To  enable  a  justice  to  issue  a  warrant  in  the  first  instance 
(».  e.,  as  in  (a)  above),  it  is  necessary  that  an  information 
and  complaint,  in  writing,  on  the  oath  or  aflirmation  of  the 
informant,  or  of  some  other  witness  on  his  behalf,  should 
be  laid  before  the  justice.  But  if  a  summons  only  is  to  be 
issued  in  the  first  instance,  the  information  maybe  by  parol 
and  without  oath.(/) 

The  summons  is  directed  to  the  accused.  It  states  shortly 
the  charge,  and  orders  him  to  appear  before  the  justice 
issuing  it,  or  some  other  justice  of  the  jurisdiction,  at  a 
certain  time  and  place.  It  is  served  by  a  constable  on 
the  accused  personally,  or  at  his  last  and  usual  place  of 
abode,{ff) 

(e)  11  and  12  Vict.,  c.  42,  g  3.  (/)  Ibid.,  J  8. 

(jf)  Ibid.,  {  9.    The  following  is  an  example  of  a  summons : 

"  To  John  Styles,  of,  etc.,  laborer.  Whereas  you  have  this  day  been 
charged  before  the  undersigned,  one  of  her  mi^esty's  justices  of  the 
peace  in  and  for  the  said  county  of  ,  for  that  you,  on,  etc.  (the  of- 
fense stated  shortly):  These  are  therefore  to  command  you,  in  her  m^j- 
estjr's  name,  to  be  and  appear  before  me  on  Thursday,  the  15th  day  of 
June,  at  eleven  o'clock  in  the  forenoon,  at  ,  or  before  such  other 
justice  or  justices  of  the  peace  for  the  said  county  as  may  then  be 
there,  to  answer  to  said  charge,  and  to  be  further  dealt  with  according 
to  law.     Herein  fail  not 

"  Given  under  my  hand  and  seal,  this  13th  day  of  June,  in  the  year 
of  our  Lord  1876,  at        ,  in  the  county  aforesaid. 

"  J.  H.    [l.  s.]  " 

[form  of  SUimONS  fob  ▲  CORPORATIOV. 

**8taU  of  Ohio,  Hamilton  Ocmniy,  ss. : 

"To  the  sheriflf  of  the  county  of        :        . 
"  Whereas,  at  the  *    term,  ▲.  n.  1 8    ,  of  the  court  of  common  pleas 
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The  warrant  is  directed  to  a  particular  constable,  or  to 
the  oonstableB  of  the  district  where  it  is  to  be  executed,  or 
generally  to  the  constablesof  the  jurisdiction  of  the  issuing 
justice.  It  states  shortly  the  offense,  and  indicates  the 
offender,  ordering  the  constable  to  bring  him  before  the 
issuing  justice,  or  other  justices  of  the  same  jurisdic- 
tion. It  remains  in  force  until  executed,  the  execution 
being  effected  by  the  due  apprehension  of  the  accused.(A) 

of  said  county  of  ,  an  indictment  was  found  hj  the  grand  jury 
against  [jgive  name  of  corporeUiim],  for  a  certain  misdemeanor  to  wit,  for 
[state  the  offense ;  copy  the  charge  as  eetout  in  the  indietmeni^. 

*'  You  are  commanded  to  notify  the  said         ,  to  appear  on  the 
day  of       ,  ▲.  D.  18    ,  before  the  court  of  common  pleas  of       county, 
to  answer  to  the  said  charge,  and  to  be  further  dealt  with  according  to 
law. 

"  Witness  my  hand  and  the  seal  of  said  court,  this  day  of  ,  ▲. 
D.  18    .  "  E.  L.     [l.  b.] 

"Clerk  of  Court  qf  C.  P.,         County,  O."] 

(A)  11  and  12  Vict.,  c.  42,  }  10.    An  example  of  a  warrant: 
"  To  the  constable  of       ,  and  to  all  other  peace  officers  in  the  said 
county  of  Whereas,  A.  B.,  of       ,  laborer,  hath  this  day  been 

charged  upon  oath  before  the  undersigned,  one  of  her  majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county  of  ,  for  that  he  on  , 
at  ,  did,  etc.  [stating  shortly  the  offense^  :  These  are,  therefore,  to  oom> 
mand  you,  in  her  majesty's  name,  forthwith  to  apprehend  the  said  A. 
£.,  and  to  bring  him  before  me,  or  some  other  of  her  migesty^s  justices 
in  and  for  the  said  county,  to  answer  unto  the  said  charge,  and  to  be 
further  dealt  with  according  to  law. 
"Given  under  my  hand,  etc."  [as  in  the  case  qf  a  summons^, 

[form  of  warrakt  IK  omo. 

"  The  StaU  of  Ohio,         County,  ss. : 

"  To  any  constable  of  said        county,  greeting :        • 
''  Whereas,  there  has  been  filed  with  me  an  affidavit  of  which  the 
following  is  a  copy :  [here  copy  the  affidavit']. 

"  These  are  therefore  to  command  you  to  take  the  said  E.  F.,  if  he 
be  found  in  your  county,  or,  if  he  has  fled,  that  you  pursue  after  him 
into  any  other  county  in  the  state,  and  take  and  safely  [keep]  the  said 
£.  F.  so  that  you  have  his  body  forthwith  before  me,  or  some  other 
magistrate  of  said  county,  to  answer  the  said  complaint,  and  be  further 
dealt  with  according  to  law. 
"  Given  under  my  hand,  this        day  of       , 

"A.  B., 
"  Justice  qf  ike  Peaee."^ 
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It  may  be  issued  on  Sunday  as  well  as  on  any  other 
day.(i) 

A  warrant  from  the  chief  or  other  justice  of  the  queen's 
bench  division  extends  all  over  the  kingdom,  and  is  tested^ 
or  datedy  England,  not  Oxfordshire,  Berks,  or  other  par- 
ticular county.  But  the  warrant  of  a  justice  of  the  peace 
in  one  county,  as  Yorkshire,  must  be  backed^  that  is,  signed 
by  a  justice  of  the  peace  in  another,  as  Middlesex,  before  it 
can  be  executed  in  the  latter.(Z:)  But  the  justice  backing, 
in  certain  cases^  may  require  the  accused  to  be  brought  be- 
fore him,  or  some  other  justice  of  the  jurisdiction.(Q  A 
warrant  issued  in  England  may  be  backed  not  only  in 
another  jurisdiction  in  England,  but  also  in  Scotland,  Ire- 
land, or  the  Channel  Islands,  and  vice  versa.{m) 

When  a  warrant  is  received  by  the  officer,  he  is  bound  to 
execute  it,  so  far  as  the  jurisdiction  of  the  justice  and  him- 
self extends.  And  a  warrant  drawn  up  according  to  the 
statutory  form  will  (even  though  the  magistrate  who  issued 
it  has  exceeded  his  jurisdiction),  at  all  events,  indemnify 
the  officer  who  executes  the  same  mini8terially.(n)  The 
officer,  in  his  own  jurisdiction,  need  not  show  his  warrant 
if  he  tells  the  substance  of  it.  Bare  words  will  not  consti- 
tute an  arrest  without  laying  hold  of  the  accused,  or  other- 


FORM  OF  WARRANT   IN   IOWA. 

(hunti/  of         y 

The  StaU  of  Iowa  : 

To  any  peace  officer  in  the  state : 

Preliminary  information  upon  oath  having  been  this  day  laid  before 
me,  that  the  crime  of  [designating  ii\,  has  been  committed,  and  accusing 
A.  B.  thereof. 

Tou  are,  therefore,  commanded  forthwith  to  arrest  the  said  A.  B., 
and  bring  him  before  me  at  [naming  the  place"] ;  or,  in  case  of  my  ab* 
sence  or  inability  to  act,  before  the  nearest  or  most  accessible  magis- 
trate in  this  county. 

Dated  at        ,  this        day  of       ,  a.  d.  18    . 

C.  D., 
Justice  of  the  Peace,"] 

(0  :i  and  12  Vict.,  c.  42,  g  4.        {k)  4  Bl.  291.       (/)  Ibid..  J  11. 

(m)  Ibid.,  §3  12-15.  See  also  14  and  25  Vict,  c.  55,  §18.  As  to  the 
colonies,  6  and  7  Vict.,  c.  34,  and  16  and  17  Vict.,  c.  118. 

(n)  24  Geo.  2.  c.  44. 
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Wise  restraining  his  liberty.  [An  arrest  is  made  by  ao 
actual  restraint  of  the  person  to  be  arrested,  or  by  his  sub- 
mission to  the  custody  of  the  person  making  the  arrest 
Any  manual  touch  is  considered  a  restraint  of  the  person. 
The  person  making  an  arrest  must  not  use  unnecessary 
violence.]  The  officer  may  break  open  doors  to  execute  a 
warrant  for  treason  or  other  felony,  or  a  breach  of  the 
peace,  if  upon  demand  of  admittance  it  can  not  otherwise 
be  obtained.(o)  An  arrest  for  an  any  indictable  offense 
may  be  made  on  Sunday ;  and,  for  felonies  or  breaches  of 
the  peace,  in  the  night-time  as  well  as  the  day. 

If  there  is  just  cause,  any  justice  or  the  sheriff  may 
take  of  the  county  any  number  he  thinks  proper  to  pursue, 
arrest,  and  imprison  traitors,  felons,  and  breakers  of  the  peace 
raising  the  posse  comitatus) ;  persons  refusing  to  aid  may 
be  fined  and  imprisoned.(p) 

A  general  warrant  to  apprehend  aU  persons  suspected  of 
a  crime  is  void.  So  a  warrant  to  apprehend  the  authors, 
printers,  and  publishers  of  a  libel,  without  naming  them.(j) 
General  warrants  to  take  up  loose,  idle,  and  disorderly 
people,  and  search  warrants,  are  perhaps  the  only  excep- 
tions to  the  rule.(r) 

Though  not  strictly  belonging  to  the  subject  in  hand, 
namely,  the  arrest  of  criminals,  it  may  be  convenient  here 
to  notice  search  uxirrants.  On  the  oath  of  a  complainant 
that  he  has  probable  cause  to  suspect  that  his  property  has 
been  stolen,  reason  for  his  suspicion  being  shown,  a  justice 
may  issue  a  warrant  to  search  the  premises  of  a  person  sus- 
pected of  the  felony.  And  as  to  property  otherwise  the 
subject  of  fraudulent  practices,  it  is  provided  that  if  any 
credible  witness  proves  upon  oath  before  a  justice  a  rea- 
sonable ground  for  suspecting  that  any  person  has  in  his 
possession,  or  on  his  premise,  any  property  with  respect  to 
which  an  offense  punishable  under  the  larceny  act,  1861, 

(o)  Ab  to  killing  a  constable  in  the  execution  of  his  duty;  when  h« 
is  justified  in  killing  the  accused,  ▼.  p.  126. 

(p)  Dalton,  c.  171.  (q)  Money  v.  Leaoh,  1  Bl.  W.  565. 

'  (r)  6  Burn's,  1181. 
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has  been  committed,  he  may  grant  a  warrant  to  search  for 
Buch  property,  as  in  the  case  of  stolen  good8.(5) 

B.  Arrest  without  warrant. 

As  to  arrests  by  officers^  they  may  be  made  by — 

i.  Justices  of  the  peace,  who  may  themselves  apprehend, 
or  cause  to  be  apprehended,  by  word  only,  i.  e.,  without 
warrant,  any  person  committing  a  felony  or  breach  of  the 
peace  in  his  presence.(^) 

ii.  The  sheriff  may  apprehend  any  felon  or  breaker  of 
the  peace  within  the  county. 

iii.  The  coroner,  any  felon  within  the  county. 

iv.  A  constable  may  arrest,  without  warrant,  any  one  for 
treason,  felony,  or  breach  of  the  peace  committed  in  his 
view,  within  his  jurisdiction,  and  carry  him  before  a  ma- 
gistrate. So,  also,  on  reasonable  charge  of  felony,  or  of 
having  ^iven  a  dangerous  wound ;  or  upon  reasonable  sus- 
picion that  one  of  the  above  offenses  has  been  committed, 
though  it  should  afterward  appear  that  no  felony  or  wound- 
ing had  been  committed.  But,  as  a  rule,  he  may  not  arrest 
without  warrant  in  a  misdemeanor,  though  he  may  inter- 
pose to  prevent  a  breach  of  the  peace,  and  to  accomplish 
this  object  he  may  arrest  the  person  menacing,  and  detain 
him  in  custody  till  the  chance  of  the  threat  being  executed 
is  over.(u)  Also  he  may  arrest  without  warrant,  and  then 
must  take  before  a  justice  of  the  peace  as  soon  as  rea- 
sonably may  be,  any  person  whom  he  finds  lying  or  loiter- 
ing in  any  highway,  yard,  or  other  place,  during  the  night, 
and  whom  he  has  good  cause  to  suspect  of  having  com- 
mitted, or  of  being  about  to  commit,  any  felony  against  the 
larceny,  arson,  and  malicious  injuries  to  property,  or  offensea 
against  the  person  acts  respectively. (a:)  Also  he  may  take 
into  custody  any  holder  of  a  license  granted  under  the 
penal  servitude  acts,  who  is  reasonably  suspected  of  having 


(<)  24  and  25  Vict.,  c.  96,  g  103. 

{i)  As  to  apprehension,  etc.,  for  contempt  in  face  of  court,  v.  p.  90. 

\h)  v.  2  Hale,  P.  C.  88. 

\x)  24  and  25  Vict.,  c.  96,  §  104;  c.  97.  g  57 ;  c.  100.  {  66. 


250  ARREST. 

committed  any  offense  or  broken  any  of  the  conditions  of 
his  licen8e.(y) 

If,  upon  a  reasonable  charge  for  which  he  may  arrest 
without  warrant,  the  constable  refuses,  he  may  be  indicted 
and  fined.  When  he  acts  without  a  warrant,  by  «4rtue  of 
his  office  as  constable,  he  should,  unless  the  party  is  pre* 
viously  acquainted  with  the  fact,  or  can  plainly  see  it,  no* 
tify  that  he  is  a  constable,  or  that  he  arrests  in  the  queen's 
name,  and  for  what. 

The  constable's  right  to  break  open  doors,  his  justifica- 
tion iu  killing  in  the  execution  of  his  duty,  and  the  conse- 
quence of  his  being  killed,  are  generally  the  same  as  if  he 
had  proceeded  upon  a  warrant.  (2:) 

V.  Arrests  by  private  persons, — Any  person  who  is  pres- 
ent when  a  felony  is  committed,  not  only  may,  but  is 
bound,  without  warrant,  to  arrest  the  offender.  And  a  pri- 
vate person  is  bound  to  .assist  an  officer  who  demands  his 
aid  in  the  lawful  taking  of  a  felon,  or  the  suppression  of  an 
affray.  K  in  any  case  the  felon  escapes  through  his  negli- 
gence to  assist,  for  which  there  is  no  good  excuse,  he  is 
liable  to  fine  and  imprisonment.  A  private  person  also 
may  arrest  (a)  any  one  whom  he  finds  committing  an  in- 
dictable offense  by  night  (i.  €.,  9  P.  M.  to  6  a.  m.)  ;(a)  or  (b) 
a  person  committing  a7iy  oftense  (except  angling  in  the 
day-time)  punishable  under  the  larceny  act  ;(6)  or(c)  a  per- 
son committing  an  offense  against  the  coinage  act.(c)  Also 
the  owner  of  the  property  injured,  or  his  servant,  or  any 
other  person  authorized  by  him,  may  apprehend  a  person 
committing  any  oftense  against  the  malicious  injuries  to 
property  act.(rf)  Any  person  to  whom  property  is  offered 
to  be  sold,  pawned,  or  delivered,  if  he  has  reasonable  cause 
to  suspect  that  any  offense  punishable  under  the  larceny 

(y)  27' and  28  Vict.,  c.  47,  §  6.     Special  acts  regulate  the  powers  of 
constables  within  the  metropolitan  police  district, 
(z)  V.  p.  248.  (a)  14  and  16  Vict,  c.  19,  (  11. 

lb)  24  and  25  Vict.,  c.  96,  §  103.        (c)  Ibid.,  c.  99,  J  31. 
(rf)  Ibid.,  c.  97,  g  61. 
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act  has  been  committed  with  respect  to  such  property,  is 
authorized  and  required  to  forthwith  take  the  party  offer- 
ing and  the  property  offered  before  a  magistrate.(e) 

A  private  person  may  also  arrest,  without  warrant,  on 
reasonable  suspicion  of  felony.  But  he  does  so  at  his  peril, 
and  is  liable  to  the  consequences  of  false  imprisonment, 
unless  he  can  afterward  prove  that  a  felony  has  actually 
been  committed  by  some  one,  and  that  tliere  was  reasonable 
ground  to  suspect  the  person  apprehended.  (It  will  be  re- 
membered that  a  peace  officer  is  not  liable,  although  no 
crime  has  been  committed,  if  there  were  reasonable  grounds 
for  suspicion.)  Not  that  the  private  person  has  no  course 
left  open  to  him  ;  he  is  justified  in  requiring  a  constable  to 
do  whatever  the  constable  by  virtue  of  his  office  is  justified 
in  doing. 

There  is  this  distinction  between  arrests  in  view  of  the 
crime  and  on  suspicion  by  private  persons.  In  the  former 
case  he  may  break  open  doors  to  effect  the  arrest;  and  the 
consequences  of  his  killing  or  being  killed  are  generally  the 
same  as  if  an  officer  were  arresting.  But  if  the  arrest  by 
a  private  person  is  merely  on  suspicion,  he  is  not  justified 
in  breaking  open  doors  ;  and  if  either  party  kills  the  other, 
it  is  said  to  amount  to  manslaughter  at  the  least. 

A  private  person  may  arrest  another  for  the  purpose  of 
putting  a  stop  to  a  breach  of  the  peace  committed  in  his 
presence. 

[The  criminal  code  of  Ohio  provides  that  any  peace  of- 
ficer ''  shall  arrest  and  detain  any  person  found  violating 
any  law  of  this  state,  or  any  legal  ordinance  of  a  city  or 
village,  until  a  legal  warrant  can  be  obtained."  **  If  a  fel- 
ony has  been  committed,  any  person  may,  without  warrant, 
arrest  another,  who  he  believes,  and  has  reason  to  believe, 
is  guilty  of  the  offense,  and  may  detain  him  until  a  legal 
warrant  can  be  obtained."(l) 

In  Kentucky,  by  the  criminal  code  (§§  36,  87),  an  officer 
or  a  private  person,  alike,  can  arrest  without  warrant,  when 

(e)  24  and  25  Vict,  c.  96,  {  103. 
(1)  74  Ohio  L.  317. 
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he  has  reasonable  grounds  for  believing  that  the  person  ar- 
rested has  committed  a  felony. 

The  statute  of  Illinois  provides:  "An  arrest  may  be 
made  by  an  oflBeer  or  by  a  private  person,  without  warrant, 
for  a  criminal  offense  committed  or  attempted  in  his  pres- 
ence, and  by  an  officer,  when  a  criminal  offense  has  in  fact 
been  committed,  and  he  has  reasonable  ground  for  believ- 
ing that  the  person  to  be  arrested  has  committed  it."(l) 

The  statute  of  Iowa  provides :  "A  peace  officer,  without 
warrant,  may  make  an  arrest — 1.  For  a  public  offense  com- 
mitted or  attempted  in  his  presence;  2.  Where  a  public 
offense  has  in  fact  been  committed,  and  he  has  reasonable 
ground  for  believing  that  the  person  to  be  arrested  has 
committed  it.  A  private  person  may  make  an  arrest — 
I.  For  a  public  offense  committed  or  attempted  in  his 
presence ;  2.  Where  a  felony  has  been  committed,  and  he 
has  reasonable  ground  for  believing  that  the  person  to  be 
arrested  has  committed  it."(2)] 

Arrest  u[»on  hue  and  cry. — The  old  common-law  process 
of  pursuing  with  horn  and  with  voice  all  felons  and  such 
as  have  dangerously  wounded  others.  The  hue  and  cry 
may  be  raised  by  constables,  private  persons,  or  both.  The 
constable  and  his  assistants  have  the  same  powers,  protec- 
tion, and  indemnification  as  if  acting  under  the  warrant  of 
a  magistrate;  and,  if  they  have  obtained  a  warrant,  they 
may  follow  by  hue  and  cry  into  a  different  county  from 
that  in  which  the  warrant  was  granted,  without  getting  it 
backed.  Private  persons  who  join,  are  justified,  even 
though  it  should  turn  out  that  no  felony  has  been  com- 
mitted. But  if  a  person  wantonly  and  maliciously,  and 
without  cause,  raises  the  hue  and  cry,  he  is  liable  to  pun- 
ishment as  a  disturber  of  the  peace.(/) 

(/)  For  punishment  of  assaults  committed  on  officers  and  peraoni 
acting  in  their  aid,  or  on  any  other  person  lawfully  authorized  to  ap^ 
prehend  or  detain  an  offender,  v.  p.  15^. 

(1)  Rev.  Stat.  (1877),  p.  396.  (2)  Rev.  Stat.  (1873),  p.  656 
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CHAPTER  IV. 

PROCEEDINGS  BEFORE  THE  MAGISTRATE. 

When  an  arrest  has  been  made,  the  accused  should  be 
taken  before  a  magistrate  or  magistrates,  with  all  reasona- 
ble possible  speed.  When  arrested  on  suspicion,  he  should 
not  be  detained  before  .he  is  so  taken,  in  order  that  evidence 
may  first  be  collected. 

The  mac^istrate  is  botmd  to  forthwith  examine  into  the 
circumstances  of  the  charge.  In  order  to  secure  the  at- 
tendance of  witnesses  to  the  fact,  they  may  be  served  with 
a  summons  or  warrant,  in  a  manner  similar  to  that  in  which 
the  presence  of  the  accused  is  insured.  If  a  witness  refuses 
to  he  examined,  he  is  liable  to  imprisonment  for  seven 
days.(/)  The  room  in  which  the  examination  is  held  is  not 
to  he  deemed  an  open  court ;  and  the  magistrate  may  ex- 
clude any  person,  if  he  thinks  fit.(m)  When  the  witnesses 
are  in  attendance,  the  magistrate  takes,  in  the  presence  of 
the  accused  (who  is  at  liberty,  hy  himself  or  his  counsel,  to 
put  questions  to  any  witness  produced  against  him),  the 
statement  on  oath  or  aiBrmation  of  those  who  know  the 
facts  of  the  case,  and  puts  the  same  in  writing.  These 
statements  (technically  termed  depositions)  are  then  read 
over  to,  and  signed  respectively  by,  the  witnesses  who  have 
been  examined,  and  by  the  magistrate  taking  such  state- 
ment8.(ri)  The  magistrate  reads,  or  causes  to  be  read,  over 
to  the  accused  these  depositions,  and  asks  him  if  he  wishes 
to  say  any  thing  in  answer  to  the  charge,  cautioning  him 
that  he  is  not  obliged  to  say  any  thing,  but  that  whatever 
he  does  say  will  be  taken  down  in  writing,  and  may  be 

{I)  11  and  12  Vict.,  c.  42,  §  16.  As  this  is  the  chief  act  dealing  with 
the  subject  of  this  chapter,  reference  merely  to  a  section  must  be  nn* 
derstood  of  that  statute. 

(m)  2  19.  (n)  §  17. 
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used  in  evidence  against  him  at  his  trial,  at  the  same  time 
explaining  that  he  has  nothing  to  hope  from  any  threat 
which  may  have  been  holden  out  to  him  to  induce  him  to 
make  any  admission  or  confession  of  guilt.  Whatever  the 
accused  then  says  is  taken  down  in  writing,  and  signed  by 
the  magistrate. (o) 

The  magistrate  then  asks  the  accused  whether  he  desires 
to  call  auy  witnesses.  If  he  does,  the  magistrate,  in  the 
presence  of  the  accused,  takes  their  statement  on  oath  or 
affirmation,  whether  such  statement  is  given  on  examination 
or  cross-examination,  for  they  may  be  submitted  to  both. 
These  statements,  in  the  same  way  as  those  on  the  part  of 
the  prosecution,  are  read  to  and  signed  by  the  witnesses 
and  by  the  magistrate.  And  the  same  rules  apply  to  wit- 
nesses, both  for  the  prosecution  and  for  the  defense  (other 
than  those  merely  to  character),  as  to  being  bound  over  by 
recognizance  to  appear  and  give  evidence  at  the  trial. (p) 
If  a  witness  refuses  to  enter  into  such  recognizance,  he  may 
oe  committed  to  prison  until  the  trial.  The  recognizances, 
depositions,  etc.,  are  transmitted  to  the  court  in  which  the 
trial  is  to  take  place.(5') 

If  the  investigation  before  the  magistrate  can  not  be 
completed  at  a  single  hearing,  he  may,  from  time  to  time, 
remand  the  accused  to  jail  for  any  period  not  exceeding 
eight  days ;  or  may  allow  him  his  liberty  in  the  interval, 
upon  his  entering  into  recognizances,  with  or  without  se- 
curities, for  reappearance,  (r) 

If,  when  all  the  evidence  against  the  accused  has  been 
heard,  the  magistrate  does  not  think  that  it  is  sufficient  to 
put  the  accused  on  his  trial  for  an  indictable  ofiense,  he  is 
forthwith  discharged.  But  if  he  thinks  otherwise,  or  the 
evidence  raises  a  strong  or  probable  presumption  against 
the  accused,  he  comviits  him  for  trial,  either  at  once  send- 
ing him  to  jail  so  as  to  be  forthcoming  for  trial,  or  admit- 
ting him  to  bail.(5)  Under  certain  circumstances  a  third 
course  is  open  to  the  magistrate :  he  may  dispose  of  the 
case  and  punish  the  offender  himself. 

(o)  §  18.  (p)  30  and  31  Vict.  c.  35,  J  3.  (q)  g  20. 

(r)  §  21.  W  i  25. 
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It  will  be  noticed  that  there  are  two  forma  of  commit- 
meut  to  prison  :  (a) /or  safe  custody;  (b)  in  executioUy  either 
as  an  original  punishment,  or  as  a  means  of  enforcing  pay- 
ment of  a  pecuniary  fine,  or  of  enforcing  obedience  to  tlie 
sentence  or  order  of  a  magistrate  or  the  sessions.  The 
warrant  of  commitment  under  the  hand  and  seal  of  the 
committing  magistrate,  directed  to  the  jailer,  contains  a 
concise  statement  of  the  cause  of  commitment.  By  the 
habeas  corpus  act(u)  the  jailer  is  required,  under  heavy 
penalties,  to  deliver  to  the  prisoner,  or  other  person  on  his 
behalf,  a  copy  of  the  warrant  of  commitment  or  detainer 
within  six  hours  after  demand.  The  imprisonment  of 
which  we  are  now  speaking  is  merely  for  safe  custody  and 
not  for  punishment ;  therefore,  those  imprisoned  are  treated 
with  much  less  rigor  than  those  who  have  been  convicted. 
Thus,  they  may  have  sent  to  them  food,  clothing,  etc.,  sub- 
ject to  examination  and  the  rules  made  by  the  visiting  ma- 
gistrates. They  have  the  option  of  employment,  but  are 
not  compelled  to  perform  any  hard  labor;  and  if  they 
choose  to  be  employed,  and  are  acquitted,  or  no  bill  is 
found  against  them,  an  allowance  is  paid  for  the  work(a;). 

Bail. — This  admitting  to  bail  consists  in  the  delivery  (or 
bailment)  of  a  person  to  his  sureties,  on  their  giving  secu- 
rity (he  also  entering  into  his  own  recognizances)  for  his 
appearance  at  the  time  and  place  of  trial,  there  to  surren- 
der and  take  his  trial.  In  the  meantime,  he  is  allowed  to 
be  at  large;  being  supposed  to  remain  in  their  friendly 
custody. 

We  shall,  in  the  first  place,  treat  of  the  law  of  bail  by 
the  magistrate,  and  then  of  bail  by  the  queen's  bench  di- 
vision and  other  exceptional  cases. 

In  what  cases  may,  and  in  what  cases  may  not,  a  magis- 
trate take  bail  ?  Not  if  the  prisoner  is  accused  of  treason. 
In  that  case  it  is  allowed  only  by  order  of  a  secretary  ol 
state,  or  by  the  queen's  bench  division,  or  a  judge  thereof 
in  vacation.    If  the  prisoner  is  charged  with  some  othci* 

(«)  31  Car.  2,  c.  2,  §  5. 

(x)  28  and  29  Vict.  o.  126,  sohed.  i,  §§  19,  20,  32,  33. 
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felony^  or  one  of  the  misdemeanors  enumerated  below,  the  ma- 
gistrate may,  in  bis  discretion,  but  is  not  obliged  to,  admit 
to  bail.  These  misdemeanors  are :  Obtaining,  or  attempt- 
ing to  obtain,  property  by  false  pretenses ;  receiving  prop- 
erty stolen  or  obtained  by  false  pretenses;  perjury  or  sub- 
ornation of  perjury ;  concealing  the  birth  of  a  child  by 
secret  burying  or  otherwise ;  willful  or  indecent  exposure 
of  the  person  ;  riot ;  assault  in  pursuance  of  a  conspiracy 
to  raise  wages ;  assault  upon  a  peace  officer  in  the  execu- 
tion of  his  duty  or  upon  any  person  acting  in  his  aid; 
neglect  or  breach  of  duty  as  a  peace  officer,  or  any  misde- 
meanor for  the  prosecution  of  which  the  costs  may  be  al- 
lowed out  of  the  county  rate.  In  other  misdemeanors  it  is 
imperative  on  the  magistrate  to  admit  to  bail.(y) 

[Under  the  acts  of  Congress,  bail  must  be  taken  upon  all 
arrests  in  criminal  cases  where  the  offense  is  not  punishable 
by  death;  and  in  capital  cases,  bail  may  be  admitted  by 
the  supreme  court,  the  circuit  court,  a  justice  of  the  su- 
preme court,  a  circuit  judge,  or  a  judge  of  a  district 
court.  (1) 

The  constitution  of  Ohio  provides  that  all  persons  shall 
be  bailable  by  sufficient  sureties,  except  for  capital  offenses, 
where  the  proof  is  evident  or  the  presumption  great.  The 
same,  or  substantially  the  same  provision  is  found  in  the 
constitution  or  the  statutes  of  all  the  states.]    • 

In  cases  where,  in  the  exercise  of  their  discretion,  the 
magistrates  have  the  power  of  admitting  to  bail  or  refusing 
it,  the  principle  which  is  to  guide  them  is  the  probability 
of  the  accused  appearing  to  take  his  trial,  and  not  his  sup- 
posed guilt  or  innocence.(^)  Though  this  latter  point  may 
be  one  element  to  be  considered  in  applying  the  test.  Thus 
it  has  been  laid  down  that  the  points  which  the  court  will 
consider  in  exercising  their  discretion  include  the  serious- 
ness of  the  charge,  the  evidence  in  support  of  it,  and  the 
punishment  which    the    law  awards    for  the  offense.(a) 

(v)  g  23.  (»)  R.  V.  Scaife.  5  Jup.  700. 

(a)  In  re  Barronet,  22  L.  J.  (M.  C.)  25;  In  re  EobinBon,  23  L.  J.  (Q. 
B.)  286. 
(1)  Rev.  Stat.  p.  1R9. 
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Practically  in  charges  of  murder,  bail  is  never  allowed. 
And  when  a  bill  has  been  found  against  the  accused,  natu- 
rally more  caution  will  be  exercised. 

Who  may  be  bail  ?  The  magistrate  (or  court,  v.  infra) 
will  act  according  to  his  discretion  as  to  the  sufficiency  of 
the  bail.  The  proposed  bail  may  be  examined  upon  oath  as 
to  their  means,  though  in  criminal  cases  no  justification  of 
bail  is  required.  A  married  woman,  an  infant,  or  a  pris- 
oner in  custody,  can  not  be  bail ;  nor  can  a  person  who  has 
been  convicted  of  an  infamous  crime.(6)  The  usual  num- 
ber of  bail  is  two ;  but  sometime  only  one  is  required,  and 
sometimes  three  or  more.  The  sureties  or  bail  are  not  com- 
pelled to  act  as  such  for  a  longer  time  than  they  wish.  If 
they  surrender  the  accused  before  the  magistrate  or  court 
by  whom  he  has  been  bailed,  he  will  be  committed  to  prison, 
and  they  will  be  discharged  of  their  obligation.  But  the 
accused  may  then  find  fresh  sureties. 

Both  at  common  law  and  by  statute,(c)  to  refuse  or  delay 
to  hail  any  person  bailable  is  a  misdemeanor  in  the  magis- 
trate. But  it  has  been  held  that  the  duty  of  a  magistrate 
in  respect  of  admitting  to  bail  is  a  judicial  duty ;  and 
therefore  that  not  even  an  action  can  be  maintained  against 
him  for  refusing  to  admit  to  bail,  where  the  matter  is  one 
as  to  which  he  may  exercise  his  discretion.(rf)  It  is  pro- 
vided by  the  bill  of  rights  that  excessive  bail  ought  not  to 
be  required ;  though  what  is  excessive  must  be  left  to  be 
determined  by  the  court  in  considering  the  circumstances 
of  the  case.  If  the  magistrate  or  other  authority  admits 
to  bail  where  this  is  not  allowable,  or  if  he  takes  insufficient 
bail,  he  is  liable  to  punishment  on  the  non-appearance  of 
the  accused,  (e) 

The  stage  in  the  proceedings  where  the  question  of  bail 

{h)  V.  R.  V.  Edwards,  4  T.  R.  440. 

\c)  3  Edw.  1,  c.  15;  31  Car.  2.  c.  2  {habeas  corpus)-,  1  Wm.  &  M.,  st. 
2.  c.  1  (biU  of  rights). 

{d)  Linford  v.  Fitaroy,  18  L.  J.  (M.  C.)  108 ;  R.  v.  Badger,  12  L.  J.  (M. 
€.)  66. 

{e)  Hal.  Sum.  97. 
17 
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usually  arises  is  when  the  accused  is  before  the  magistrates. 
But  when  a  person  charged  with  an  indictable  ofiense  has 
been  committed  to  prison  to  await  his  trial,  it  is  lawful  at 
any  time  afterward,  before  the  first  day  of  the  sessions  oi 
assizes  at  which  he  is  to  be  tried,  for  the  magistrate  who 
signed  the  warrant  for  his  commitment  to  admit  him  tu 
ba51.(/) 

As  to  bail  in  other  cases  than  in  proceedings  before  tho 
magistrates : 

The  queen^s  bench  division,  or,  in  vacation  time,  a  judge 
thereof,(^)  has  a  discretionary  power  of  admitting  to  bail  a 
prisoner  charged  with  an  indictable  ofiense,  or  on  suspicion 
thereof;  and  this  whether  he  is  brought  before  the  court 
by  a  writ  of  habeas  corpus  or  otherwise.  It  may  bail  as  wt- 11 
in  cases  where  bail  has  been  refused  by  the  magistrate,  ae 
when  the  charge  has  been  originally  brought  before  the 
division.  It  may  order  the  accused  to  be  admitted  to  bail 
before  a  magistrate  when  it -is  inconvenient  to  bring  him 
and  his  bail  up  to  town. 

'  It  seems  to  be  a  good  general  rule  that  so  far  as  any  per- 
sons are  judges  of  any  crime,  so  far  they  have  the  power 
of  bailing  a  person  indicted  before  them  of  such  crime  :(A) 
so  that — 

Justices  in  sessions  may  bail  persons  indicted  at  the 
sessions. 

Judges  of  jail  delivery y  etc.,  may  bail  those  indicted  at  the 
assizes  or  central  criminal  court  when  they  are  sitting.  If 
one  accused  of  treason  or  felony  is  not  tried  at  the  first 
sessions  of  jail  delivery  after  commitment,  he  may  demand 
to  be  released  or  bailed,  unless  it  appears  on  oath  that  the 
witnesses  for  the  prosecution  could  not  be  present  at  those 
sessions.  If  he  is  not  tried  at  the  second  sessions,  he  mut^t 
be  discharged  from  impri8onment.(i) 

Coroners  are  authorized  to  admit  to  bail  persons  charged 
with  manslaughter  by  verdict  of  the  coroner's  jury.(A') 

It  may  be  noticed  here  that  at  any  time  between  the  con- 


(/•)  11  and  12  Vict.,  c.  42,  §  23.  (g)  1  and  2  Vict,  c.  45. 

(h)  2  Hawk.,  c.  15,  §  54.  (i)  31  Car.  2,  o.  2,  §  7. 

(k)  22  Vict ,  c.  33,  g  1.     Ab  to  personating  bail,  v.  p.  200. 
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dneion  of  the  examination  before  the  magistrate  and  the 
first  day  of  the  trial  at  the  assizes  or  sessions,  the  accused, 
whether  held  to  bail  or  committed  to  prison  for  trial,  may 
have  on  demand  copies  of  the  examination  of  the  witnesses 
upon  whose  dep.ositions  he  has  been  so  held  to  bail  or  com- 
mitted, on  payment  of  a  reasonable  sum  for  the  same,  not 
exceeding  three  half-pence  for  each  folio  of  ninety  words.(i) 
And  at  the  time  of  trial  he  may  inspect  the  depositions 
without  any  fee.(m)  The  same  rules  apply  also  to  deposi- 
tions on  behalf  of  the  prisoner.(w) 

The  recognizances  whereby  the  prosecutor  and  witnesses 
are  bound  over  to  appear  at  the  trial,  together  with  the 
written  information  (if  any);  the  depositions;  the  state- 
ment of  the  accused;  the  recognizances  of  bail  (if  any); 
are 'to  be  delivered  to  the  proper,  officer  of  the  court  where 
the  trial  is  to  be  had.(o) 

(0  6  and  7  Wm.  4,  c.  114,  g  3;  11  and  12  Viot.,  c.  42,  g  27. 

(m)  6  and  7  Wm.  4.  c.  114,  §  4.  (n)  30  and  31  Vict.  c.  35,  {  4. 

(c)  11  and  12  Vict,  c.  42.  {  20;  30  and  31  Viot.,  o.  35,  |  3. 
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CHAPTER  V. 


MODES  OF  PROSECUTION. 


Thb  accused  has  eitlier  been  committed  to  prison  for 
safe  custody,  or  has  been  lefbut  liberty  in  virtue  of  his  hav- 
ing found  sureties  for  his  appearance.  The  next  point  to 
be  considered  is  the  |iro8ecution,(j?)  or  manner  of  formal 
accusation.     This  may  be  either  :{q) 

A.  Upon  a  previous  finding  of  the  fact  by  an  inquest 

or  grand  jury. 

B.  Without  such  previous  finding. 

A.  The  most  usual  mode  is  by  indictment,  though  it  will 
be  necessary  in  the  first  place  to  say  a  few  words  on — 

PresenimenL — This  term,  taken  in  a  wide  sense,  includes 
both  indictment  by  a  grand  jury  and  inquisitions  of  office. 
In  a  narrow  sense  it  refers  to  the  former  only,  and  is  the 
notice  taken  by  a  grand  jury  of  any  matter  or  offense  from 
their  own  knowledge  or  observations,  without  any  bill  of 
indictment  laid  before  them  at  the  suit  of  the  crown,  as  the 
presentment  of  a  libel,  etc.,  upon  which  the  officer  of  the 
court  must  afterward  frame  an  indictment  before  the  party 
prosecuted  can  be  put  to  answer  it.(r)  So  that  it  differs 
from  the  ordinary  proceedings  merely  inasmuch  as  no  bill 
is  delivered  by  an  individual  prosecutor,  but  the  grand  jury 
initiate  the  proceedings. 

An  inquisition  of  office  is  the  act  of  a  jury  summoned  to 
inquire  of  matters  relating  to  the  crown  upon  evidence  laid 
botore  them.  The  most  common  kind  of  inquisition  is  that 
of  the  coronor,  which  is  held  with  a  view  to  find  out  the 
cause  of  death.  The  accused  is  arraigned  upon  the  in- 
qui8ition.(6') 


(p)  In  a  wi(Je  sense  the  term  "prosecution"  is  applied  to  the  whole 
of  the  proceedings  for  bringing  the  offender  to  justice. 

{ff)  4  HI.  :m.  (r)  Ibid.  («)  V.  p.  280. 
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An  indictment  is  a  written  accusution  of  one  or  more  per- 
-Bons  of  a  crime  preferred  to,  and  presented  on  oath  by,  a 
grand  jury.  It  lies  for  all  treasons  and  felonies,  for  mis- 
prisions of  either,  and  for  all  misdemeanors  of  a  public  na- 
ture at  common  law.(/)  If  a  statute  prohibits  a  matter  of 
u  i)ublio  grievance,  or  commands  a  matter  of  public  con- 
v'.iiience  (such  as  the  repairing  of  highways,  or  the  like), 
ill  I  acts  or  omissions  contrary  to  the  prohibition  or  coui- 
ninnd  of  the  statute,  being  misdemeanors  at  common  law, 
are  punishable  by  indictment  if  the  statute  specifies  no 
other  mode  of  proceeding. (m)  If  the  statute  specifies  a 
mode  of  proceeding  difibrent  from  that  by  indictment,  then, 
if  the  matter  was  already  an  indictable  offense  at  common 
law,  and  the  statute  introduces  merely  a  different  mode  of 
prosecution  and  punishment,  the  remedy  is  cumulative, 
and  the  prosecutor  has  still  the  option  of  proceeding  by  in- 
dictment at  common  law,  or  by  the  mode  pointed  out  by 
the  8tatute.(x) 

We  shall  presently  deal  with  the  preferment  of  an  in- 
dictment to  the  grand  jury  ;  but  first  we  must  examine  into 
the  nature  of  such  form  of  accusation.  And  for  this  pur- 
pose it  will  be  well  to  give  an  example  of  an  indictment, 
Bay  for  larceny,  at  common  law  : 

"  ^yffolky  ^0  '^*^  ■  '^Ac  jurors  for  oar  lady  the  queen,  upon 
their  oath  ^present  that  ^  John  Styles^  on  the  1st  day 
of  JunCj  in  the  year  of  our  Lord  1876,  three  pairs  of 
shoesj  and  one  waistcoat,  of  the  goods  and  chattels  of 
John  Brown,  feloniously  did  steal,  take  and  carry 
away ;  %  against  the  peace  of  our  lady  the  queen,  her 

crown  and  dignity  "{!) 

-  ■  '  .   ,  ■ 

(0  2  Hawk.,  c.  25,  §  4.  (u)  Ibid. 

(x)  R  V.  Robinson,  2  Burr,  799. 

(1)   INDICTMKKT  FOR  MUBDRR  AT  COMMOV   LAW. 

State  of  IlUnoiSt  Marion  Countt/f  ss,  : 

Of  the  term  of  the  circa) t  court,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy 

The  grand  jurors  chosen,  selected,  and  sworn  in  and  for  the  county 
of  Marion,  in  the  name,  and  by  the  authority,  of  the  people  of  the 
State  of  Illinois,  upon  their  oaths  present  that  A.  B.,  of        ,  etc.,  on 
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Three  parts,  marked  off  iu  the  above  fonn,  are  to  be  dis- 
tiDgtiished:  (a)  the  commeneeraeiit ;  (b)  the  statement; 
(c)  the  conclusion. 

,  at  ,  in  the  county  aforesaid,  with  force  and  arras,  in  and  upon 
one  C.  D.,  feloniously,  willfully,  and  of  his  own  malice  aforethought,  dio 
make  an  assault;  and  that  the  said  A.  B.,  with  a  certain  knife  made 
of  iron  and  steel,  which  the  said  A.  B.  in  his  right  hand  then  and 
there  had  and  held,  the  throat  of  him,  the  said  C.  IX,  feloniously,  will- 
fully,  and  of  his  malice  aforethought  did  strike  and  cut;  and  that  the 
said  A.  B.,  with  the  knife  aforesaid,  by  the  striking  and  cutting  afore- 
said, did  then  and  there  give  to  him,  the  said  C.  D.,  in  and  upon  the 
said  throat  of  him,  the  said  C.  D.,  one  mortal  wound,  of  the  length  of 
three  inches  and  the  depth  of  Iw^o  inches,  of  which  said  mortal  wound 
the  said  C.  D.,  from  the  said  day  of  .  to  the  day  of  ,  afore- 
said, in  the  county  aforesaid,  did  suffer  and  languish,  and  languish- 
ingly  did  live ;  on  which  said  day  of  ,  aforesaid,  in  the  year 
aforesaid,  in  the  county  aforesaid,  he,  the  said  C.  D.,  of  the  said  mor- 
tal wound,  died.  And  so  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say,  that  the  said  A.  B.,  him,  the  said  C.  J).,  in  manner  and 
form  aforesaid,  then  and  there  feloniously,  willfully,  and  of  his  malice 
aforethought,  did  kill  and  murder,  against  the  peace  and  dignity  of 
the  people  of  the  State  of  Illinois. 

INDICTMENT   FOR   MUBDER   IN  THE    FIRST   DEORER   IV  OHIO. 

The  State  of  Ohio,  Hamilton  County,  ss. : 

The  Court  of  Common  Pleas,  Hamilton  County,  Ohio,  of  the  term 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sev- 
enty 

The  jurors  of  the  grand  jury  of  the  State  of  Ohio,  impaneled, 
sworn  and  charged  to  inquire  of  offenses  committed  within  the  said 
county  of  Hamilton,  in  the  name,  and  by  the  authority,  of  the  State 
of  Ohio,  on  their  oaths,  present  and  find  that  A.  B.,  on  the  day 
of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 
in  the  county  of  Hamilton  aforesaid  [in  and  upon  one  C.  D.,  then  and 
there  being,  did  unlawfully,  purposely,  and  of  deliberate  and  premedi- 
tated malice  make  an  assault,  in  a  menacing  manner,  with  intent  him, 
the  said  C.  D.,  unlawfully,  purposely,  and  of  deliberate  and  premedi- 
tated malice  to  kill  and  murder,  and  with  a  certain  knife  which  he, 
the  said  A.  B.,  in  his  right  hand  then  and  there  had  and  held,  him,  the 
Maid  C.  D.,  then  and  there  unlawfully,  purposely,  and  of  deliberate  and 
premeditated  malice,  did  strike,  cut,  and  wound,  with  the  intent  afore- 
said, thereby  then  and  there  giving  to  him  the  said  C.  D.,  in  and  upon 
the  belly  of  him,  the  said  C.  D.,  one  mortal  wound,  of  the  length  of 
three  inches  and  the  depth  of  two  inches,  of  which  said  mortal  wound 
he,  the  said  C.  D.,  then  and  there  instantly  died ;  and  so  the  jurors 
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(a.)  The  commencement — In  this  the  only  part  which  re- 
quires comment  is  the  venucy  or  the  statement  of  f he  county 
or  other  division  from  which  the  grand  jury  by  whom  the 
indictment  was  found  have  come.  In  other  words,  it  is 
the  index  of  the  place  where,  in  regular  course,  the  trial  ta 
to  be  had.(y)  The  consideration  ot  this  matter  will  be  re- 
served for  a  separate  chapter. 

(b.)  The  statement, — This,  the  principal  part  of  the  ia^ 
dictment,  must  set  forth  with  certainty  all  the  facts  and  cir- 
cumstances essential  to  constitute  the  crime  ;  and  must  di- 
rectly charge  the  accused  with  having  committed  it. 

The  defendant's  name  must  be  given  correctly  ;  or  if  it  is 
not  known,  he  must  be  described  as  a  person  unknown. 
80  also  with  regard  to  the  mame  of  the  person  against 
whom  the  crime  has  been  committed. 

The  ownership  of  any  property  in  respect  of  which  the 


aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  say,  that  the 
said  A.  B.  him,  the  said  C.  B.,  in  the  manner  and  by  the  means  afore- 
said, unlawfully,  purposely,  and  of  delU}erate  and  premeditated  malice 
did  kill  and  murder],  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Ohio. 

IKDICTMKNT   FOR  MURDER  IN  THE   SECOND   DEGREE    IN   OHIO. 

Commencement  and  conclusion  as  in  the  form  for  murder  in  the 
first  degree ;  ^ut,  in  place  of  the  matter  contained  within  brackets, 
substitute — 

did  unlawfully,  purposely,  and  maliciously  kill  C.  D.,  then  and  there 
being. 

INDICTMENT   FOR   MURDER   IN    KENTUCKY. 
(Form  given  in  the  criminal  code.) 

The  Commonwealth  of  Kentucky  J 

against  >      Franklin  Circuit  Court. 

John  Smit^h.  j 

The  grand  jury  of  Franklin  county,  in  the  name, 'and  by  the  au- 
thority, of  the  Commonwealth  of  Kentucky,  accuse  John  Smith  of  the 
crime  of  murder,  committed  as  follows,  viz. :  The  said  John  Smith,  on 
che  10th  day  of  July,  1877,  in  the  county  aforesaid,  did  feloniously 
and  with  malice  aforethought,  kill  and  murder  Thomas  Jones,  by 
stabbing  him  with  a  knife  or  some  other  edged  weapon,  against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

(y)  V.  14  and  15  Vict.,  c.  100,  §  23. 
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offense  waa  committed  must  be  rightly  laid.  The  prop- 
erty  in  goods  (a)  of  a  deceased  persnn  roust  be  laid  id 
the  executors  or  administrators ;  (b)  of  a  married  womao 
in  her  husband,  unless  there  is  separate  property  under  th« 
married  women's  property  act,  1870,(z)  or  there  has  been  a 
judicial  separation,  or  a  protection  order.(a)  It  the  goods 
belong  to  partners  or  joint  owners,  one  only  need  be  uumed, 
and  "  another  "  or  "  others  "  added,  as  the  case  maj-  be.(6) 
So  property  vested  in  a  body  of  persons  must  not  be  de- 
scribed as  the  property  of  the  body,  but  of  all  or  some  in- 
dividuals of  the  body,  unless  it  is  incorporated.  The  prop- 
erty of  joint-stock  banking  copartnerships  may  be  laid  in 
any  one  of  the  public  oflicers.(c)  Bridges,  asylums,  etc., 
must  be  described  as  the  property  of  the  inhabitants  of  the 
county,  without  specifying  any  names.  If  goods  are  stolen, 
etc.,  from  a  bailee,  they  should  be  described  as  the  property 
either  of  the  bailor  or  of  the  bailee,  unless  they  were  stolea 
by  the  bailor  himself.  If  at  the  trial  it  appears  that  the 
property  has  been  incorrectly  laid,  or  the  person  against 
whom  the  offense  was  committed  misnamed,  unless  such 
error  be  amended,  the  defendant  must  be  acquitted.  But, 
as  we  shall  6ee,(rf)  the  court  has  extensive  powers  of  or- 
dering amendment  in  case  of  such  variance  between  the 
indictment  and  the  evidence. 

As  to  the  statement  of  time. — No  indictment  will  be  held 
insufficient  because  it  omits  to  state  the  time  at  which  the 
offense  was  committed  in  any  case  where  time  is  not  of  the 
essence  of  the  offense ;  nor  because  it  states  the  time  im- 
perfectly, or  states  the  offense  to  have  been  committed  on  a 
day  subsequent  to  the  finding  of  the  indictment,  or  on  an 
impossible  day,  or  on  a  day  that  never  happened.(€)  The 
time  is  of  importance  in  several  crimes,  as  in  murder,  big- 
amy, and  burglary,  and  in  cases  where  the  time  within 
which  the  prosecution  must  be  commenced  is  limited. 

As  to  place, — The  nature  of  the  crime  in  some  cases  re* 

(2)  33  and  34  Vict.,  c.  93,  see  §  11. 

(a)  20  and  21  Vict.,  c.  85,  §§  21,  25. 

(b)  7  Geo.  4,  c.  64  J  14.         (c)  Ibid.,  §  9. 

(d)  V.  p.  265.  (e)   14  and  15  Vict.,  c.  100,  8  21 
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qaires  this  to  be  stated;  otherwise  the  venue  iii«the  niur- 
gin,  that  is,  the  county  or  other  division,  is  taken  as  the 
venue  for  all  facts  in  the  indictment.(/)  The  following  are 
the  most  common  cases  in  which  a  local  description  is  re- 
quired: Burglary,  housebreaking,  stealing  in  a  dwelling- 
house,  sacrilege,  nuisances  to  highways,  etc. 

The  facts,  circumstances,  and  intent,  which  are  the  in- 
gredients of  the  offense,  must  be  given  with  certainty,  so 
that  the  defendant  may  be  able  to  perceive  what  charge  he 
has  to  meet,  the  court  may  know  what  sentence  should  be 
given,  and  that  on  future  reference  to  the  conviction  or  ac- 
quittal it  may  be  known  exactly  what  was  the  alleged 
offense.(9)  In  indictments  for  certain  crimes  particular  tech- 
nical words  must  be  used,  namely,  in  murder,  murdravii ;  in 
rape,  rapuit;  in  larceny,  felonice  cepit  et  asportavit.  Again, 
as  to  the  intent,  treason  must  be  laid  to  have  been  done 
"traitorously;"  a  felony,  "feloniously;"  burglary,  "fel- 
oniously and  burglariously;"  murder,  "feloniously  and  of 
his  malice  aforethought." 

If  any  essential  ingredient  of  the  offense  is  omitted,  or 
not  stated  with  sufficient  certainty,  the  defendant  may 
move  to  quash  the  indictment,  or  may  demur,  or,  if  the 
defect  is  not  one  which  is  cured  by  verdict,(A)  he  may 
move  in  arrest  of  judgment,  or  bring  a  writ  of  error.  All 
objections  to  formal  defects  must  be  taken  before  the  jury 
are  sworn  ;  and  they  may  then  be  amended  by  the  court.(i) 

The  law  as  to  the  amendment  of  defects  in  the  indictment 
is  now  on  a  much  more  reasonable  footins:  than  it  was  «t 
one  time.  Instead  of  requiring  the  evidence}  rigorously 
and  servilely  to  correspond  with  the  indictment  as  it  sbinds 
when  drawn  up,  extensive  powers  of  amendment  arc  given 
to  the  court.  Whenever  there  is  a  variance  in  certain 
IK>ints  between  the  indictment  and  the  evidence,  it  is  law- 
ful for  the  court  before  which  the  trial  is  had,  if  it  consid- 
ers that  the  variance  is   not   material  to  the  merits  of 


(/)  14  and  15  Vict.,  c.  100,  §  23.        {g)  Arch.  54. 
(A)  As  to  what  defects  are  cured  by  verdict,  see  Heymann  v.  R  ,  U 
K.,  8  Q.  B.  102. 
(0  14  and  15  Vict,  c.  100,  g  25. 


266  MODES   OF   PBOSECUTION. 

the  case,  and  that  the  defendant  can  not  be  prejudiced 
thereby  in  his  defense  on  such  merits,  to  order  the  indict- 
ment to  be  amended  on  such  terms  as  to  postponing  the  trial, 
as  the  court  thinks  reasonable.  The  points  mentioned  in 
the  statute  are  the  following:  (a)  in  the  name  of  any 
county,  riding,  division,  city,  borough,  town  corporate,  par- 
ish, township,  or  place  mentioned  or  described  in  such  in- 
dictment; or  (b)  in  the  name  or  description  of  any  person 
or  persons,  or  body  politic  or  corporate,  therein  stated  or 
alleged  to  be  the  owner  or  owners  of  any  {property,  real  or 
personal,  which  shall  form  the  subject  of  any  offense 
charged  therein  ;  or  (c)  in  the  name  or  description  of  any 
person  or  persons,  body  politic  or  corporate,  therein  stated 
or  alleged  to  be  injured  or  damaged,  or  intended  to  be  in- 
jured or  damaged,  by  the  commission  of  such  offense;  or 
(d)  in  the  Christian  name  or  surname,  or  both  Christian 
name  and  surname,  or  other  description  whatsoever,  of 
any  person  or  persons  whomsoever  therein  named  or  de- 
scribed ;  or  (e)  in  the  name  or  description  of  any  matter  or 
thing  whatsoever  therein  named  or  described  ;  or  (f)  in  the 
ownership  of  any  property  named  or  described  therein.(A) 
But  in  no  case  will  an  amendment  which  alters  the  na- 
ture or  quality  of  the  offiense  be  allowed.(Q  The  amend- 
ment must  be  made  before  verdict;  and  when  it  is  once 
made  there  can  be  no  amending  tlie  amendment,  or  revert- 
ing to  the  indictment  in  its  original  form. 

[When  indictments  were  drawn  in  Latin,  it  was  fatal 
error  to  write  "  collis  "  instead  of  "  coUi^''  or  "  murderavit "  in- 
stead of  "  wxirdravity  An  indictment  was  fatally  defective 
at  common  law,  which  averred  the  offense  was  committed 
"  on  the  third  day  of  August,  eighteen  hundred  and  forty- 
three,"  instead  of  "the  year  eighteen  hundred  and  frrty- 
threc;(l)  and  it  has  been  held  the  allegation  would  not  be 
sufficient  if  the  words  "  the  year ''  were  added,  unless  other 
words  also  were  added,  showing  it  was  a  year  in  the  Chris 
tian  era.(2)     The  indictment  at  common  law  is  equally  de- 

{k)  14  and  1')  Vict.,  c.  100,  §  1.         (/)  R.  v.  Wright,  2  F.  A  F.  320. 

(1)  State  V.  Lane,  4  Ire.  Law,  1L3. 

(2)  Commonwealth  v.  Loon,  5  Gray,  91. 
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fective,  if  the  charge  be  that  the  defendant  stole  the  goods 
of  "  the  aforesaid  J.  S." — no  J.  S.  having  been  previously 
named  therein. (1)  The  same  ruling  was  made  where  the 
allegation  as  to  the  injury  was  a  wound  inflicted  "on  the 
brest  ;"(2)  also,  where  the  indictment  concluded,  "  against 
the  peace  of  the  state,"  instead  of  "  against  the  peace  and 
dignity  of  the  state;" (3)  and  where  it  concluded,  against 
the  peace  and  dignity  of  "  the  State  of  W.  Virginia,"  in- 
stead of  *'  the  State  of  West  Virginia."(4) 

Statutes  were  necessary  to  obviate  these  rigid  rules  of 
construction.  The  English  statute  giving  the  court  the  au- 
thority to  amend  the  indictment  was  for  this  purpose.  A 
similar  provision  is  found  in  the  statutes  of  Michigan. (6) 
In  some  states  in  the  United  Sta^tes,  difficulty  has  been 
found  in  giving  so  large  authority  to  amend.  Where  the 
constitution  prescribes  that  trial  must  be  upon  an  indict- 
ment found  by  the  grand  jury,  it  has  been  held  that  it'  the 
indictment  m  amended,  even  with  the  consent  of  the  de- 
fendant, it  is  no  longer  an  indictment  found  by  the  grand 
jury,  and  no  trial  can  be  based  upon  it.(6)  But  it  has  also 
been  held  that,  lis  the  grrand  jury  does  not  consider  or  find 
the  formal  parts  of  the  indictment,  or  the  name  of  the  de- 
fendant, but  only  the  statement  of  the  offense  charged,  an 
amendment  of  a  formal  part,  or  of  the  name  of  the  defend- 
ant, is  not  in  conflict  with  that  constitutional  provision,  and 
may  be  made.(7) 

There  is  another  provision  generally  found  in  the  state 
constitutions,  to  the  effect  that  the  indictment  must 
exhibit  the  nature  and  cause  of  the  accusation  against  the 
defendant.  It  has  been  held  that  this  does  not  prevent  the 
legislature  from  regulating  by  statute  the  form  of  the  in- 
dictment.(8)     The  crime  charged  must  be  set  out;  but  this 

(1)  1  Stark.  Crim.  PL  182;  2  Hawk.  P.  C,  c.  25,  §  72. 

(2)  Anonymous,  2  Hay  ward,  140.  (3)  Cain  v.  State,  4  Black.^.  512. 
(4)  Lemons  v.  State,  4  West  Va.  755.   (5)  Rev.  Stat.  (1871),  p.  2172. 

(6)  People  r.  Campbell,  4  Parker  Crim.  Ca.  386. 

(7)  Lasure  v.  State,  ]9  Ohio  St.  43;  Cain  v.  State,  4  Blaokf.  512 ;  Com 
monwealth  v.  HoUey,  3  Gray,  458 ;  State  v.  Manning,  14  Texas,  402 ; 
State  V.  Shricker.  29  Mo  265;  People  v.  Kelly,  6  Cal.  210. 

(8)  State  V.  Mullen,  14  La.  Ann.  570. 
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coDetitutional  provisioa  doee  not  require  the  time,  place, 
eircum8tance8,  or  mode  of  commiasion  to  be  8tated.(l)f 
Accordingly,  a  statute  to  the  effect  that,  in  an  indictmeDt' 
for  murder  in  the  second  degree  or  manslatlghter,  it  shall 
not  be  necessary  to  set  forth  the  manner  in  whieh,  or  tlie- 
means  by  which,  the  death  was  caused,  but  it  eluUI  be  suf- 
ficient to  charge  that  the  defendant  did  purposely  and  ma- 
liciously, or  did  unlawful!  V,  kill  the  deceased,  is  not  uncon- 
stitutional.(2) 

The  criminal  code  of  Ohio,  of  1877,  provides  that  no  in- 
dictment shall  be  deemed  invalid,  nor  shall  the  trial,  judg- 
ment, or  other  proceeding  be  stayed,  arrested,  or  in  any 
manner  affected,  by  the  omission  of  the  words  "  with  force 
and  arms,"  or  any  words  of  similar  import;  nor  for  the 
omission  of  the  words  ''as  appears  by  the  record;"  nor  for- 
omitting  to  state  the  time  at  which  the  offense  was  com- 
mitted, in  any  case  in  which  time  is  not  of  the  essence  of 
the  offense;  nor  for  stating  the  time  imperfectly;  nor  for* 
want  of  a  statement  of  the  value  or  price  of  any  matter  or 
thing,  or  the  amount  of  damages  or  injury,  in  any  case- 
where  the  value  or  price,  or  amount  of  damages  or  injury,, 
is  not  of  the  essence  of  the  offense ;  nor  for  the  want  of  an 
allegation  of  the  time  or  place  of  any  material  fact,  when 
the  time  and  place  have  once  been  stated  in  the  indict- 
ment ;  nor  that  dater*  and  numbei^  are  represented  by  fig- 
ures ;  nor  for  an  omission  to  allege  that  the  grand  jurors- 
were  impaneled,  sworn,  or  charged ;  nor  for  any  surplusage: 
or  repugnant  allegation,  when   there  is   sufiicient  matter 
alleged  to  indicate  the  crime  or  person  charged;  nor  for 
want  of  averment   of   any   matter  not  necessary  to   be 
proved ;   nor  for  any  other  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of 


(1)  Cathcart  v.  Commonwealth,  1  Wright  (Pa.),  108;  Noles  v.  Stote^ 
21  Ala.  672;  Thompson  v.  State,  25  Ala.  41. 

(2)  Wolf  V.  State,  19  Ohio  St.  248.  But  it  is  held  in  Indiana  that 
the  legislature  has  not  the  power  to  dispense  with  such  allegations  in 
an  indictment  as  are  essential  to  reasonable  particularity  and  oer* 
tainty  in  the  description  of  the  offense.  McLaoghlin  v.  State,  45  lod. 
338. 
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'the  defendant  upon  the  merits.  In  an  indictraent  for  mur- 
der in  the  second  degree  or  for  manslaughter,  it  shall  not 
be  necessary  to  set  forth  the  manner  in  which,  or  the  means 
by  which,  the  death  was  caused ;  but  it  shall  be  sufficient 
for  an  indictment  for  murder  in  the  second  degree  to  churgo 
that  the  defendant  did  purposely  and  maliciously,  and,  in 
an  indictment  for  manslaughter,  that  the  defendant  did 
unlawfully,  kill  the  deceased.  In  an  indictment  for  forg- 
ing or  uttering,  it  shall  be  sufficient  to  set  forth  the  purport 
and  vahie  of  the  false  instrument.  In  an  indictment  for 
counterfeiting  Qr  having  possession,  it  shall  be  sufficient  to 
-describe,  by  its  usual  name  or  designation,  the  instrument, 
matter,  or  thing  charged  to  be  engraved  or  printed.  It 
shall  be  sufficient  to  describe  any  written  instrument  by  it? 
usual  name  or  designation,  or  by  its  purport.  When  it  is 
necessary  to  make  an  averment  as  to  any  money,  or  bank 
bills,  or  notes,  United  States  treasury  notes,  postal  and  frac- 
tional currency,  or  other  bills,  bonds,  or  notes,  issued  by 
lawful  authority,  and  intended  to  pass  and  circulate  as 
money,  it  shall  he  sufficient  to  describe  the  same  simply  as 
money,  without  specifying  any  particular  coin,  note,  bill, 
or  bond.  In  an  indictment  for  perjury  or  subornation,  it 
18  not  necessary  to  set  forth  any  part  of  any  record  or  pro- 
ceeding, or  the  commission  or  authority  of  the  court  or 
other  authority  l»efore  which  the  perjury  was  committed. 
In  prosecutions  for  illegal  sale  of  intoxicating  liquor,  it 
shall  not  be  necessary  to  allege  the  kind  of  liquor  sold,  nor 
describe  the  place  where  sold.  It  is  sufficient  to  allege,  in 
general,  an  intent  to  defraud,  without  alleging  an  intent  to 
defraud  any  particular  person  or  corporation.  When  afi 
offense  is  commitfed  inr  relation  to  property  belonging  to 
partners  or  joint  owners,  it  is  sufficient  to  allege  the  own- 
ership in  the  firm  by  its  firm  name,  or  in  any  one  or  more 
of  such  partners  or  owners,  without  naming  all.  In  an  in- 
dictment for  an  offense  in  relation  to  any  election,  it  is  suf- 
ficient to  allege  that  such  election  was  authorized  by  law, 
-without  stating  the  names  of  the  officers  holding  the  elec« 


270  MODES  OF   PROSECUTION. 

tion,  or  the  persons  voted  for,  or  the  offices  to  be  filled  at 
sach  election. (1) 

This  statute  is  perhaps  the  latest  and  fullest,  but  all  the 
states  have  statutes  of  the  same  character.  The  statute  of 
niinois  is  much  less  detailed.  It  provides  that  every  indict* 
ment  or  accusation  of  the  grand  jury  shall  be  deemed  suf- 
ficiently technical  and  correct,  which  states  the  offetise  in 
the  terms  and  language  of  the  statutes  creating  the  offense, 
or  so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury.  All  exceptions,  which  go  merely 
to  the  form  of  an  indictment,  shall  be  made  before  trial, 
and  no  motion  in  arrest  of  jiidgment,  or  writ  of  error,  shall 
be  sustained  for  any  matter  not  affecting  the  real  merits  of 
the  offense  charged  in  the  indictment.  No  indictment  shall 
be  quashed  for  want  of  the  words  "  with  force  and  arms," 
or  of  the  occupation  or  place  of  residence  of  the  accused, 
nor  by  reason  of  any  disqualification  of  any  grand  juror.(2) 
'  In  Michigan,  the  statute  provides  that,  in  any  indictment 
'or  murder,  it  is  sufficient  to  charge  that  the  defendant  did 
willfully  and  of  his  malice  aforethought  kill  and  murder 
the  deceased,  and,  in  manslaughter,  to  charge  that  the  de- 
fendant did  kill  and  slay  the  accused,  without,  in  either 
case,  setting  forth  the  manner  in  which,  or  the  means  by 
which,  the  death  of  the  accused  was  caused. (3)] 

(c.)  The  conclusion. — The  conclusion  given  in  the  fore- 
going example  of  an  indictment  is  that  which  occurs  in  an 
indictment  for  an  offense  at  common  law.  An  indictment 
for  an  offense  created  by  statute  concludes  thus :  ^* Against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace,  etc."  But  an  error  in  the  form  of 
the  conclusion  is  not  now  material, inasmuch  as  it  has  been 
enacted  that  no  indictment  shall  be  held  insufficient  for  the 
omission  of  the  words  "  against  the  peace,"  nor  for  the  in- 
sertion of  the  words  "  against  the  form  of  the  statute,"  in- 
Bteacl  of  "  against  the  form  of  the  statutes,"  or  vice  versa; 
nor  f«)r  want  of  a  proper  or  formal  conclusion.(m) 


(1)  74  Ohio  L.  334-336.  (2)  Rev.  Stat.  (1877),  p.  403. 

(3)  Rev.  Stat.  (1871),  p.  2170. 

(m)  14  and  15  Vict.,  c.  100,  §  24.    The  same  secUon  also  provldef 
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Couvts. — An  indictment  very  frequently  contains  more 
than  one  count  or  charge.  The  object  of  the  insertion  of 
more  than  one  count  is  either  to  charge  the  defendant  with 
difterent  offenses,  or  with  a  previous  conviction  ;  or  to  de- 
scribe the  single  offende  in  other  terms,  so  that  proof  of  one 
description  failing,  he  may  be  convicted  under  another. 
Tlius,  an  indictment  for  wounding  generally  contains  a 
count  for  doing  grievous  bodily  harm.  Again,  an  indict- 
ment for  obtaining  goods  by  false  pretenses  must  state  the 
false  pretense  correctly;  therefore,  in  order  to  prevent  a 
failure  of  justice  in  consequence  of  the  false  pretense  not 
being  properly  stated,  it  is  often  necessary  to  insert  differ- 
ent counts  laying  the  pretense  in  different  ways.  The  dif- 
ferent counts  are  tacked  on  by  the  insertion  of  **  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that,  etc." 

As  a  rule,  more  than  one  offense  can  not  be  charged  in 
the  same  count.  This  is  commonly  expressed  by  saying 
that  a  count  must  not  be  dovhU^  or  is  bad  for  duplicity . 
Thus  one  count  can  not  charge  the  prisoner  with  having 
committed  a  murder  and  a  robbery.  There  are  two  excep- 
tions to  the  rule:  An  indictment  for  burglary  usually 
charges  the  defendant  with  having  broken  and  entered  the 
house  with  intent  to  commit  a  felony,  and  also  with  having 
committed  the  felony  intended.  And  in  indictments  foi 
embezzlement  by  clerks,  or  servants,  or  persons  employed 
in  the  public  service,  or  in  the  police,  the  prosecution  may 
charge  any  number  of  distinct  acts  of  embezzlement,  not 
exceeding  three,  which  may  have  been  committed  against 
the   same  master  within   six    months    inclusive.(?7)    But 

that  no  indictment  shall  be  insufficient  for  want  of  the  averment  of 
any  matter  unnecessary  to  be  proved,  nor  for  the  omission  of  the 
words  '* as  appears  by  the  record."  nor  for  that  any  person  is  desig- 
nated by  a  name  of  office  or  other  descriptive  appellation,  instead  of 
hii  proper  name;  nor  for  want  of,  or  imperfection  in,  the  addition  of 
any  defendant ;  nor  for  the  want  of  the  statement  of  the  value  or 
price  of  any  matter  or  thing,  or  of  the  amount  of  damage,  injury,  or 
spoil,  in  any  case  where  the  value  or  price,  or  the  amount  of  damage 
ii\jury,  or  spoil  is  not  of  the  essence  of  the  offense, 
(n)  24  and  25  Vict,  c.  96,  {  71 ;  see  also  {  5. 
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even  here  it  is  usual  to  charge  the  different  acts  in  different 

counts. 

So  much  for  charging  different  offenses  in  one  count.  It 
remains  to  be  seen  what  are  the  rules  as  to  charging  a  de- 
femiant  with  different  offenses  in  different  counts  of  the 
same  indictment : 

In  an  indictment  for  treason^  there  may  be  different 
counts,  each  charging  the  defendant  with  different  species 
of  treason ;  for  example,  compassing  the  queen's  death, 
levying  war,  etc. 

In  an  indictment  for  felony^  there  is  no  objection  in  point 
of  law  to  charging  several  different  felonies  in  different 
counts,  whether  such  felonies  be  of  a  different  character  or 
distinct  cases  of  the  same  sort  of  felony ;  for  example, 
whether  they  be  a  burglary  and  a  murder,  or  two  cases  of 
murder.  But  in  practice^  as  this  course  would  embarrass 
the  prisoner  in  his  defense,  it  is  not  adopted,  and  it  will  be 
ground  for  quashing  the  indictment,  though  not  for  demur- 
rer or  arrest  of  judgment.  If  it  is  <liscovered,  before  the 
jury  are  charged,  that  it  has  heen  done,  the  judge  may 
quash  the  indictment ;  if  after,  he  may  put  the  prosecutor 
to  his  election  on  which  charge  he  will  proceed.  The  same 
felony  may,  however,  be  charged  in  different  ways  in  dif- 
ferent counts;  as  if  there  is  a  doubt  whether  the  goods 
stolen  are  the  property  of  A.  or  of  B.,  they  may  be  stated 
in  one  count  as  the  goods  of  A.,  in  another  as  the  goods 
of  B.  There  are  certain  exceptions  to  the  rule  forbidding 
the  charging  of  distinct  felonies  in  different  counts.  In  an 
indictment  for  feloniously  stealing  any  property,  it  is  ex- 
pressly declared  lawful  to  add  a  count  or  several  counts  for 
feloniously  receiving  the  same  property,  knowing  it  to  have 
been  stolen,  and  vice  versa ;  and  the  prosecutor  is  not  put 
to  any  election,  but  the  jury  may  find  a  verdict  of  guilty  on 
either  count,  against  all  or  any  of  the  persons  charged. (o) 
Also,  in  an  indictment  for  larceny,  it  is  lawful  to  insert 
several  counts  against  the  same  person  for  any  number  of 
distinct  acts  of  stealing  not  exceeding  three,  which  may 


(o)  24  an<l  25  Vict.,  c.  96,  §  92. 
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have  been  committed  by  him  against  the  same  person 
within  the  space  of  six  calendar  months  from  the  first  to 
the  last  of  such  acts,  and  to  proceed  thereon  for  all  or  any 
of  them.(/?)  We  have  already  noticed  a  similar  rule  with 
regard  to  embezzlement.(5') 

[Under  an  indictment  consisting  of  a  single  count,  it 
would  be  possible  to  prove  several  acts  committed  at  dif- 
erent  times,  each  one  of  which  would  support  the  indict- 
ment. This  is  sometimes  attempted  in  practice.  In  such 
case  the  prosecutor  is  required  to  elect  on  which  one  of  the 
offenses  he  will  rely.  The  practice  is  not  uniform  as  to  the 
stage,  of  the  trial  at  which  he  will  be  required  to  make  his 
election.(l)  But  stealing  at  one  time  several  articles  be- 
longing to  different  owners  is  a  single  offense. (2)  And  em- 
bezzling several  sums  of  money  received  at  different  times 
from  different  persons  may  constitute  a  single  offen8e.(3) 

The  Ohio  code  provides  that  an  indictment  for  larceny 
may  contain- a  count  for  obtaining  the  same  property  by 
false  pretense,  a  count  for  embezzlement  thereof,  and  a 
count  for  receiving  or  concealing  the  same  property  know- 
ing it  to  have  been  stolen,  and  the  jury  may  find  any  or  all 
the  persons  indicted  guilty  of  either  of  the  offenses  charged 
in  the  iudictment.(4) 

The  Michigan  statute  provides  that  an  indictment  for 
larceny  may  contain  also  a  count  for  obtaining  property  by 
false  pretenses,  or  for  embezzlement,  or  for  receiving  or  con- 
cealing stolen  property,  and  the  jury  may  find  all  or  any 
of  these  persons  indicted,  guilty  on  either  count.(5) 

In  Illinois,  embezzlement  is  declared  by  statute  to  be  lar- 


(p)  24  and  25  Vict.,  c.  95,  §  5.  (7)  v.  p.  271. 

( 1 )  Stockwell  V.  State,  27  Ohio  St.  563 ;  State  v.  Bainbridge,  30  Ohio 
St.  264 ;  People  v.  Jenness,  5  Mich.  305 ;  People  v.  Hopson,  1  Denio, 
574;  Lovell  v.  State,  12  Ind.  18;  State  v.  Bates,  10  Conn.  372;  State  v. 
Sims,  3  Strob.  137 ;  State  v.  Smith,  22  Ver.  74 ;  State  v.  Croteau,  23 
Ver.  14. 

(2)  State  V.  Hennessey,  23  Ohio  St.  339. 

(3)  Gravatt  v.  State,  25  Ohio  St.  162 ;  Brown  v.  State,  18  Ohio  St.  496. 

(4)  74  Ohio  L.  336.  (6)  Rev.  Stat.  (1871),  p.  2174 

18 
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ceny  ;(1)  hence  a  single  count  for  larcency  would  be  sup- 
ported by  proof  of  either  embezzlement  or  strict  larceny. 

The  criminal  code  of  Kentucky  provides :  Sec.  126.  An 
indictment,  Except  in  the  cases  mentioned  in  the  next  sec- 
tion, must  charge  but  one  oft'ense,  but,  if  it  may  have  been 
committed  in  different  modes  and  by  different  means,  the 
indictment  may  allege  the  modes  and  means  in  the  alterna- 
tive. Sec.  127.  The  offenses  named  in  each  of  the  subdi- 
visions of  this  section  may  be  charged  in  one  indictment : 

1.  Larceny    and    knowingly    receiving    stolen    property. 

2.  Larceny  and  obtaining  money  or  property  on  false  pre- 
tenses. 8.  Larceny  and  embezzlement.  4.  Bobbery  and 
burglary.  5.  Robbery  and  an  assault  with  intent  to  rob. 
6.  Passing  or  attempting  to  pass  counterfeit  money  or 
United  States  currency  or  bank-notes,  knowing  them  to  be 
«uch,  and  having  in  possession  counterfeit  money  or  United 
States  currency  or  bank-notes,  knowing  them  to  be  sucu, 
with  the  intention  of  circulating  the  same 

The  statute  of  Indiana  simply  provides  that  counts  for 
murder  in  the  first  and  second  degree  and  tor  manslaughter 
may  be  joined  in  the  same  indictment.(2)  But  where  a 
count  for  embezzlement  was  joined  in  the  same  indictment 
with  a  count  for  larceny,  the  court  refused  to  require  the  state 
to  elect  on  which  count  the  defendant  should  be  tried.(3) 

The  Iowa  code  (sec.  4300)  provides :  The  indictment 
must  charge  but  one  offense,  but  it  may  be  charged  in  dif- 
ferent forms  to  meet  the  testimony,  and  if  it  may  have  been 
committed  in  different  modes  and  by  different  means,  the 
indictment  may  allege  the  modes  and  means  in  the  alterna- 
tive ;  provided,  that  in  case  of  compound  offenses,  where, 
in  the  same  transaction,  more  than  one  offense  has  been 
committed,  the  indictment  may  charge  the  several  offenses 
and  the  defendant  may  be  convicted  of  any  offense  included 
therein. (4)  Which  provision  is  a  concise  statement  of  tie 
common-law  rule.] 

If  a  count  for  a  fdony  is  joined  with  a  count  for  a  mis- 


(1)  Rev.  Stat.  (1877).  p.  360.  (2)  Rev.  Stat.  (1876),  vol.  2,  p.  389 

(3)  Griffith  v.  State,  36  Ind.  406.  (4)  Rev.  Stat  (1873),  p.  668. 
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demeanoTj  the  indictment  will  be  held  bad  if  demurred  to, 
or  judgment  may  be  arrested  if  the  verdict  has  been  gen- 
eral (i.  e.y  guilty  or  not  guilty  oa  the  whole  indictment),  but 
not  if  the  prisoner  is  convicted  of  the  felony  alone.(r) 

An  indictment  for  misdemeanor  may  contain  several 
counts  for  (Afferent  offenses,  even  though  the  judgments 
upon  each  be  different,  so  that  the  legal  character  of  the 
substantive  offenses  charged  be  the  same.(^)  Thus,  evidence 
of  several  assaults  or  several  libels  will  be  received  on  the 
several  counts  of  th e  same  indictment.  But  there  are  limits, 
not  precisely  defined,  to  this  rule ;  when  convenience  and 
justice  demands  it,  the  judge  compelling  the  prosecution 
to  elect  upon  which  charge  they  will  proceed.  In  all  cases 
of  this  character,  the  important  consideration  is,  whether 
all  the  acts  were  substantially  one  transaction. 

In  certain  cases  if  the  prisoner  has  been  previously  con- 
victed, a  count  is  inserted  in  the  indictment  charging  him 
with  such  previous  conviction.  He  will  have  to  plead  to 
this,  and  proof  may  be  given,  if  he  denies  it,  as  on  any 
other  count.  The  object  of  putting  in  this  count  is  that 
the  prisoner  may  have  his  identity  with  the  person  so  pre- 
viously convicted  proved  before  the  severer  punishment 
consequent  on  a  previous  conviction  is  awarded.  The  cases 
in  which  such  a  count  may  be  inserted  are  indictments  for 
(a)  felonies  (not  misdemeanors)  mentioned  in  the  larceny 
act,(i)  or  (b)  for  offenses  under  the  coinage  act,  provided 
that  the  previous  conviction  be  for  some  offense  against 
that  or  some  other  coinage  act.(M) 

It  should  be  noticed  that  in  some  cases  the  necessity  for 
adding  a  second  count,  or  preferring  a  second  indictment, 
is  obviated  by  the  power  which  is  given  to  the  jury  to  find 
the  defendant  guilty  of  certain  other  offenses  than  those 
named  in  the  indictment. (x) 

(r)  R.  V.  FepgUBon,  24  L.  J.  (M.  C.)  61. 

(*)  V.  Young  V.  R.,  3  T.  R.  105.        (t)  24  and  25  Vict.,  c.  96,  g  116. 

(u)  Ibid.,  a  99.  J  37.  27  and  28  Vict.,  o.  47,  J  2,  seema  to  imply  that 
a  count  for  previous  conviction  of  felony  may  be  inserted  in  an  indicc- 
ment  for  any  crime  punishable  with  penal  servitude.    Rose.  190. 

(a?)  V.  p.  884. 
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As  to  the  joinder  of  two  or  more  defendants  in  one  indict- 
ment.— When  several  persons  take  part  in  the  commission 
of  an  oflfense,  they  may  all  be  indicted  together,  or  anj 
number  of  them  together,  or  each  separately;  and,  of 
course,  some  may  be  convicted  and  others  acquitted.  But 
certain  ofienses  do  not  admit  of  a  joint  commission,  for  ex- 
ample, perjury.  This  joinder  of  defendants  may  be  made 
the  subject  of  demurrer,  motion  in  arrest  of  judgment,  oi 
writ  of  error;  or  the  court  will  in  general  quash  the  indict- 
ment. 

As  a  rule,  there  is  no  time  limited  after  the  commission  of 
a  crime,  within  which  the  indictment  must  be  preferred 
The  offender  is  continually  liable  to  be  apprehended  and 
visited  with  the  penalties  of  the  criminal  law.  By  particu- 
lar statutes,  however,  there  are  exceptions  to  this  rule,  a 
stated  time  being  fixed  after  which  criminal  proceedings 
can  not  be  commenced. 

The  indictment  is  usually  drawn  up  by  an  oflScer  of  the 
court — the  clerk  of  arraigns  or  the  clerk  of  indictments  at 
the  assizes,  the  clerk  of  the  peace  at  the  sessions ;  but  in 
cases  of  difficulty  the  assistance  of  counsel  is  obtained. 
On  the  indictment  are  indorsed  the  names  of  the  witnesses 
intended  to  be  examined  before  the  grand  jury.  Here  we 
mujit  leave  it  for  a  time,  merely  adding  that  of  course  any 
number  of  indictments  may  be  preferred  against  the  same 
person,  at  the  same  time,  for  distinct  offenses. 

B.  Information. 

A  criminal  information  is  a  complaint  by  the  crown,  in 
the  queen's  bench  division,  in  respect  of  some  offense,  not 
a  felony,  whereby  the  offender  is  brought  to  trial,  withotU 
the  previous  finding  by  a  grand  jury.{y) 

(y)  The  term  "information"  is  also  used  of  (i.)  the  charge  made  to 
a  magistrate  of  some  offense  punishable  on  summary  conviction,  (ii.) 
A  complaint  by  one  who  la  taking  proceedings  to  recover  a  penalty,  as 
where  a  statute  awards  a  pecuniary  penalty  upon  conviction  for  a  given 
offense,  and  a  judicial  proceeding  is  instituted  against  some  offender 
to  recover  the  penalty.  Inasmuch  as  the  penalty  is  generally  divided 
between  the  sovereign  and  the  informer,  qui  tarn  pro  domina  regina,  qwtm 
pro  se  ipso  seguiturf  they  are  termed  qui  tarn  actions,  (iii.)  A  complaint 
of  the  crown,  in  the  chancery  or  exchequer  division,  in  respect  of  some 
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These  criminal  informations  are  of  two  kinds: 
i.  Informations  ex  officio. 

ii.  Informations  by  the  master  of  the  crown  office, 
i.  An  information  ex  officio  is  a  formal  written  sugges- 
tion of  an  offense,  filed  by  the  attorney-general  in  the 
queen's  bench  division.  It  lies  for  misdemeanors  only : 
for  in  treason  and  other  felonies  it  is  the  policy  of  the 
English  law  that  a  man  should  not  be  put  upon  his  trial 
until  the  necessity  for  that  course  has  been  shown  by 
the  oath  of  the  grand  jury.  The  reason  for  the  excep- 
tional proceeding  without  the  grand  jury  is  that  some 
cases  will  not  admit  of  the  delay  involved  in  the  usual 
course  of  events.  Thus,  the  proper  objects  of  this  kind  ol 
information  are  such  enormous  misdemeanors  as  peculiarly 
tend  to  disturb  or  endanger  the  government,  or  to  interfere 
with  the  course  of  public  justice,  or  to  molest  public 
officers;  for  example,  seditious  libels  or  riots,  obstructing 
officers  in  the  execution  of  their  duties,  bribery,  etc.,  by 
magistrates  or  officers.(2)  If  the  attorney-general  delays 
for  twelve  months  to  bring  the  case  on  for  trial,  after  due 
notice  the  court  may  authorize  the  defendant  to  do  so.  An 
information  ex  officio  is  in  the  following  form : 

"  Trinity  Term,  25  Vict 
"  Middlesex. — Be  it  remembered  that  Sir  William  Atfier- 
ton,  Knight,  Attorney- General  of  our  Sovereign  Lady 
the  Queen,  who  for  our  said  lady  the  Queen  prosecutes 
in  this  behalf,  in  his  proper  person  comes  into  the  court 
of  our  said  Lady  the  Queen  before  the  Queen  herself 
at  Westminster,  in  the  county  of  Middlesex,  on/'  etc. 
(stating  the  facts,  etc.,  and  concluding  as  in  an  in- 
dictment.) 
ii.  Information  by  the  master  of  the  crown  office. — A  formal 
written  suggestion  of  an  offense,  filed  in  the  queen's  bench 
division  at  the  instance  of  an  individual,  by  the  master  of 
the  crown  office,  without  the  intervention  of  a  grand  jury 

civil  claim,     (iv.)     An  information,  qiu>  warrantOy  is  a  remedy  in  the 
queen's  bench  division  given  to  the  crown  against  such  as  have  usurped 
or  intruded  into  any  office  or  franchise. 
(»)  4  Bl.  308. 
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Here,  a  point  in  which  this  differs  from  the  former  kind  ol 
information,  the  leave  of  the  court  has  to  be  obtained.  It 
lies  only  for  misdemeanors,  usually  those  of  a  gross  and 
notorious  kind,  which,  on  account  of  their  magnitude  and 
pernicious  example,  deserve  the  most  public  animadversion 
(those  particularly  tending  to  disturb  the  government  be- 
'ng  usually  left  to  the  attorney-general  as  above),  for  ex- 
ample, bribery  at  elections,  aggravated  libels,  etc. 

The  course  of  proceedings  is  the  following :  An  applica- 
tion is  made  for  a  rule  to  show  cause  why  a  criminal  in- 
formation should  not  be  filed  against  the  party  complained 
oil  This  application  must  be  founded  upon  an  affidavit  dis- 
closing all  the  material  facts  of  the  case.  If  the  court 
grants  a  rule  nwi,  it  is  afterward,  upon  cause  being  shown, 
discharged  or  made  absolute  as  in  ordinary  cases. 

The  form  of  this  kind  of  information  is  similar  to  that 
of  an  information  ex  officio y  substituting  the  name  of  the 
queen's  coroner  and  attorney  for  that  of  the  attorney-gen- 
eral. 

When  a  criminal  information  has  been  filed  either  by  the 
attorney-general  ex  officio  or  by  the  faster  of  the  crown 
office,  it  must  be  tried  in  the  usual  manner  by  a  petty  jury 
of  the  county  where  the  offense  arose.  For  that  purpose, 
unless  the  case  is  of  such  importance  as  to  call  for  a  trial 
at  bar,  it  is  sent  down  by  writ  of  nisi  prius  into  that  county 
and  tried  either  by  a  common  or  special  jury  like  a  civil 
action.  If  the  defendant  is  found  guilty,  he  must  after- 
ward receive  judgment  from  the  queen's  bench  divi8ion.(a) 

[The  constitution  of  the  United  States  provides, "  N"o  per- 
son shall  be  held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  in  time  of 
war  or  actual  danger."  The  statutes  provide  that  crimes 
against  the  elective  franchise  and  civil  rights,  not  infamous, 
may  be  prosecuted  either  by  indictment  or  information  filed 
by  the  prosecuting  attorney.(l) 

(a)  4  Bl.  308. 

(1)  U.  S.  Rev.  Stat,  p.  190. 
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« 

This  provision  in  the  constitution  of  the  United  States 
does  not  apply  to  prosecutions  in  the  state  courts.  The 
practice  in  the  various  states,  as  to  prosecution  by  informa- 
tion, is  far  from  uniform.  The  provision  in  the  constitu  • 
tion  of  Ohio  is  the  same  with  the  one  in  the  constitution 
of  the  United  States,  except  that  the  exception  of  military 
eases  is  enlarged  by  excepting  also  cases  of  impeachment 
and  cases  of  petit  larceny,  and  other  inferior  offenses.  Ap- 
cordingly,  prosecutions  in  courts  whose  jurisdiction  is  lim- 
ited to  cases  of  petit  larceny  and  other  inferior  offenses, 
being  probate  courts  with  criminal  jurisdiction  and  muni-; 
cipal  police  courts,  are  regularly  tried  on  information  filed 
by  the  prosecuting  attorney. 

Section  9  of  the  criminal  code  of  Kentucky  says:  "All 
offenses  may  be  prosecuted  by  indictment  except — 1.  Of- 
fenses of  public  officers  where  a  different  mode  of  procedure 
is  provided  by  law ;  2.  Offenses  exclusively  within  the  ju- 
risdiction of  justices  of  the  peace  or  of  police  or  city  courts; 
3.  Offenses  arising  in  the  militia,  of  which  a  military  couA; 
has  exclusive  jurisdiction." 

In  Indiana,  by  the  act  of  1873,  prosecutions  for  misde- 
meanors in  the  circuit  court  may  be  by  information  or  by 
indictment.(l) 

The  constitution  of  Illinois  requires  felonies  to  be  prose- 
cuted by  indictment,  permits  misdemeanors  to 'be  prosecuted 
by  information. 

By  the  constitution  of  Iowa,  all  offenses  less  than  felony, 
and  in  which  the  punishment  does  not  exceed  a  fine  of  one 
hundred  dollars  or  imprisonment  for  thirty  days,  shall  be 
tried  upon  information ;  higher  offenses  upon  presentment 
or  indictment. 

In  Michigan,  by  an  act  passed  in  1859,  grand  juries  are 
dispensed  with,  except  where  the  judge  of  the  proper  court 
shall,  in  writing,  direct  a  grand  jury  to  be  drawn;  and  all 
offenses,  which  may  be  prosecuted  by  indictment,  may  be 
prosecuted  by  information. (2) 

An  information  being  presented  by  the  prosecuting  at- 

(1)  Rev.  Stat.  (1876),  p.  376.        (2)  Rev.  Stat.  (1871),  vol.  2,  p.  2174 
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toniey,  who  is  always  present  in  court,  can  be  amended.(l) 
It  is,  in  form,  the  same  as  an  indictment,  except  in  the 
commencement,  which  reads: 
The  State  of  OhiOy         County,  ss, 

county,  term,   in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  seventy- 

M.  N.,  prosecuting  attorney  of  the  State  of  Ohio  for  the 
said  county  of  ,  now  here  in  said  court,  in  and  for  said 
county,  in  the  name,  and  by  the  authority,  and  in  behalf  of 
the  State  of  Ohio,  information  gives  that,  etc. 

Some  forms  add  to  the  conclusion,  "  Whereupon  the  at- 
torney prays  the  advice  of  this  honorable  court  in  the 
premises,"  or  some  equivalent  phrase.] 
Coroner^s  inquisition. 

A  coroner's  inquisition  is  the  record  of  the  finding  of  the 
jury  sworn  to  inquire,  super  visum  corporis,  concerning  the 
death.  On  this,  a  person  may  [in  England,  but  not  in  the 
United  Statea],  be  prosecuted  for  murder  or  manslaughter, 
without  the  intervention  of  a  grand  jury,  for  the  finding  of 
the  coroner's  jury  is  itself  equivalent  to  thefinding  of  a  grand 
jury.  The  defendant  is  arraigned  on  the  inquisition  as  on 
an  indictment;  and  the  subsequent  proceedings  are  the 
same.  The  practice  is,  when  a  prisoner  stands  charged  oc 
a  coroner's  inquisition  with  murder  or  manslaughter,  to 
take  him  before  the  magistrate  and  to  prefer  also  an  indict- 
ment against  him.  Of  course,  he  is  tried  both  on  the  in- 
quisition and  the  indictment  at  the  same  time.  Thus,  the 
sum  of  the  whole  matter  is  that  the  finding  of  the  coroner's 
jury  and  the  inquisition  are  practically  disregarded  and 
useless  as  far  as  criminal  proceedings  are  concerned. 

The  proceedings  are,  shortly,  the  following :  On  receiv- 
ing due  notice  of  the  sudden  or  violent  death,  the  coroner 
issues  his  precept  to  the  officers  of  the  place  where  the 
body  lies  dead,  requiring  them  to  summon  a  jury  (which 
must  consist  of  twelve,  at  least),  and  names  the  time  and 
place  of  inquiry.  At  the  court,  the  jury  are  sworn,  and 
then  view  the  body.     The  witnesses  are  examined  on  oath^ 

(1)  State  V.  Rowley,  12  Conn.  101. 
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aDd  their  evidence  is  put  into  writing  by  the  coroner. 
He  has  authority  to  bind  by  recognizance  all  material  wit- 
nesses to  appear  at  the  assizes,  to  prosecute  and  give  evi- 
dence; and  he  must  certify  and  subscribe  the  evidence  and 
all  such  recognizances  and  the  inquisition  before  him  taken, 
and  deliver  the  same  to  the  proper  officer  of  the  court  in 
which  the  trial  is  to  be,  before  or  at  the  opening  of  the 
court,  (c) 

The  inquisition  consists  of  three  parts — the  caption  or 
incipitur^  the  verdict  of  the  jury,  and  the  attestation. (d) 
The  rules  as  to  certainty,  description,  etc.,  which  pre- 
vail in  the  case  of  an  indictment,  apply  also  to  an  in- 
quisition. 

When  the  jury  have  returned  a  verdict  of  murder  or 
manslaughter  against  a  person,  the  coroner  must  commit 
him  for  trial,  if  present;  if  not  in  custody,  the  coroner 
may  issue  a  warrant  for  his  apprehension,  and  order  him 
to  be  brought  before  himself  or  some  magistrate  of  the 
jurisdiction. (e) 

From  the  foregoing  inquiry,  we  find  that,  apart  from 
proceedings  by  way  of  summary  conviction,  practically 
the  only  modes  of  criminal  procedure  are  by  way  of  in- 
dictment or  information.  Of  these,  the  former  is  much 
the  more  common  ;  and,  unless  any  thing  be  stated  to  the 
contrary,  it  will  be  this  mode  that  will  be  kept  in  view  in 
the  succeeding  pages.(/) 

We  have  already  seen  (^)  that  a  private  individual  is 
not  obliged  to  set  the  law  in  motion  for  the  prosecution 
of  a  criminal.  But  when  he  has  given  information  or 
made  complaint  before  a  justice  of  the  peace,  on  which 
the  party  charged  with  an  indictable  offense  has  been  ap- 
prehended, he  is  then  obliged  to  give  evidence  before  such 


(c)  7  Geo.  4,  c.  64  g  4.  (d)  For  example,  v.  Arch.  126. 

(e)  As  to  bail  by  coroners,  v.  p.  268. 

(/)  The  old  mode  of  trial  by  appeal,  involving  a  trial  by  battle  abol- 
ished after  Thornton's  Case  (1  B.  &  Aid.  405),  by  59  Geo.  3,  c.  46  may 
just  be  mentioned. 

(^)  Ante,  p.  85. 
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jostice ;  and  if  the  accased  is  committed  for  trial  he  may 
he,  and  asaally  is,  hound  over  hj  recognizance  to  proa- 
ecute  and  give  evidence.(A) 

In  order,  however,  to  provide  more  effectually  for  th^ 
prosecution  of  offenses,  an  Act  has  recently  heen  passed  to 
provide  for  the  appointment  of  a  Director  of  Public  Pros- 
ecutions with  a  staff  of  assistants,  (t) 

The  duty  of  the  Director  of  Public  Prosecutions  is  set 
forth  to  be — to  institute,  undertake,  or  carry  on  under 
the  superintendence  of  the  Attorney-Oeneral  criminal 
proceedings  (whether  in  the  Court  for  Crown  Cases 
Reserved,  before  sessions  of  oyer  and  terminer  or  of 
the  peace,  before  magistrates  or  otherwise),  and  to  give 
such  advice  aud  assistance  to  chief  officers  of  police, 
clerks  to  justices,  and  other  persons,  whether  officers  or 
not,  concerned  in  any  criminal  proceeding,  respecting  the 
conduct  of  that  proceeding,  as  may  be  for  the  time  being 
prescribed  under  the  Act,  or  may  be  directed  in  a  special 
ease  by  the  Attorney-General. (J) 

The  regulations  (which  are  to  be  made  from  time  to 
time  by  the  Attorney-General,  and  after  being  laid  be- 
fore Parliament  to  be  approved  by  the  Lord  Chan- 
cellor and  a  secretary  of  state)  (k)  are  to  provide  for 
the  Director  of  Public  Prosecutions  taking  action  in 
cases  which  appear  to  be  of  importance  or  difficulty,  or  in 
which  special  circumstances,  or  the  refusal  or  failure  of  a 
person  to  proceed  with  a  prosecution,  appear  to  render 
the  action  of  such  Director  necessary  to  secure  the  due 
prosecution  of  an  offender.(Q 

The  Act  also  provides  for  the  transmission  to  the  Di- 
rector of  Public  Prosecutions  of  all  recognizances,  inqui- 
sitions, depositions,  etc.,  whenever  he  undertakes  any 
criminal  proceeding,  or  when  a  prosecution  which  has 
been  instituted  is  not  proceeded  with  within  a  reasonable 

time.(m) 

— • — — — —  ' 

>     (A)  11  and  12  Vict,  c.  42,  ss.  16,  20. 

(0  42  and  43  Vict,  c.  22.  (;)  42  and  43  Vict.,  c.  22,  b.  2. 

(Jfc)  Ibid.,  6.  8.  (0  Ibid.,  s.  2.  (m)  Ibid.,  a.  5. 
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When  a  criminal  proceeding  is  undertaken  by  the  Di- 
rector of  Public  Prosecutions,  it  is  not  necessary  for  any 
person  to  be  bound  over  to  prosecute,  and  any  per- 
son who  has  been  bound  over  is  released  from  his  ob- 
ligation, (n) 

(fO  42  and  43  Vict,  o.  22;  8.  7. 
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CHAPTER  VI. 


PLACE  OF  TRIAL. 


We  have  already  intimated(^)  that  the  venae  in  the  in- 
dictment, or  place  from  which  the  grand  jury  who  have 
foand  the  bill  have  come,  is  also,  in  regular  course,  the 
place  where  the  trial  is  had.  It  is  now  necessary  to  ascer- 
tain what  that  place  is.  The  general  common-law  rule  is, 
that  the  venue  should  be  the  jurisdiction  within  which  the 
offense  was  committed;  whether  such  jurisdiction  be  a 
county,  a  division  of  a  county,  a  district  including  more 
than  a  county,  as  in  the  case  of  the  central  criminal  court, 
or  a  borough.  To  the  general  rule,  many  exceptions  have 
been  made  by  statute. 

[The  territorial  jurisdiction  of  the  federal  courts  is 
bounded  by  circuits  and  districts,  not  by  counties.  The 
statutes  provide  that  the  trial  of  offenses  punishable  with 
death  shall  be  had  in  the  county  where  the  offense  was 
committed,  when  that  can  be  done  without  great  inconve- 
nience. §§  729-731.  The  trial  of  all  offenses  committed 
on  the  high  seas,  or  elsewhere  out  of  the  jurisdiction  of 
any  particular  state  or  district,  shall  be  in  the  district 
where  the  offender  is  found,  or  into  which  he  is  first 
brought.  When  any  offense  against  the  United  States  ie 
begun  in  one  district  and  completed  in  another,  it  shall  be 
deemed  to  have  been  committed  in  either,  and  may  be  in 
dieted  and  tried  in  either. (I) 

The  rule  in  the  courts  of  the  several  states  is  that  a 
crime  shall  be  tried  in  the  county  where  it  is  committed. 
There  is  sometimes  a  question  as  to  the  real  locality  of  a 
crime.  When  a  thief  flees  with  the  property  he  has  stolen^ 
he  is  guilty  of  larceny  in  the  county  in  which  the  larcenj 


{g)  V.  p.  263. 

(1)  Rev.  Stat.,  p.  138. 
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waa  committed,  and  also  in  every  county  into  which  he 
takeB  the  goods.  It  is  generally  held  that  a  thief  *who 
goes  with  the  property  which  he  has  stolen,  into  another 
state,  is  guilty  of  larceny  in  every  county  of  such  state 
into  which  he  takes  the  goods.  It  is  generally  held  that  a 
thief  who  so  brings  goods  into  the  state  from  a  foreign 
country  is  not  guilty  of  larceny  in  such  state.(l)  But  it  is 
provided  by  statute,  in  Illinois,  that  where  property  is 
stolen  in  another  country,  and  brought  into  this  state,  the 
jurisdiction  shall  be  in  any  county  into  which  or  through 
which  the  property  may  have  passed,  or  where  the  same 
may  be  found.(2) 

At  common  law,  if  one  standing  in  one  county  shot  at 
and  killed  a  person  in  another  county,  the  offense  was  com- 
mitted in  the  second  county ;  and,  if  one  standing  on  land 
should  so  shoot  and  kill  a  person  on  the  high  seas,  the  of- 
fense was  committed  within  the  jurisdiction  of  the  admir- 
alty. And  where  one  feloniously  gave  a  mortal  wound  or 
administered  poison,  and  the  injured  person  removed  to 
another  county  and  there  died,  it  was  provided  by  statute 
of  2  and  3  Edward  6 — which  statute  Mr.  Bishop  says  is 
part  of  the  common  law — that  the  indictment  should  be 
found  in  the  county  where  the  death  occurred.  The  crim- 
inal code  of  Ohio  provides :  Whoever,  with  firearms,  or  by 
sending  poison  or  other  thing,  or  by  other  means,  kills  or 
injures  any  person  in  another  state  or  county,  or  whoever 
gives  any  mortal  blow  to  any  person  who  dies  in  another 
state  or  county,  shall  be  tried  and  punished  in  the  county 
where  the  offender  was  at  the  time  the  poison  or  other 
thing  was  sent  or  the  force  was  used. (3) 

The  statute  of  Illinois  varies  from  this,  only  in  providing 
that  where  the  offender  and  the  party  killed  are  in  different 
counties  at  the  time  the  cause  ot*  death  is  inflicted  or  ad- 
ministered, or  if  it  is  doubtful  in  which  of  several  counties 
the  cause  ol'  death  was  inflicted  or  administered,  the  ac- 
cused may  be  tried  in  either  county.(4)     The  criminal  codes 

(1)  Stanley  v.  State,  24  Ohio  St.  166. 

(2)  Rev.  Stat.  (1877),  p.  402.  (3)  74  Ohio  L.  334. 
(4)  Rev.  Stat  (1877),  p.  402. 
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of  Kentuck3'(I)  and  of  Iowa(2)  provide :  If  an  offense  be 
committed  partly  in  one  county  and  partly  in  another 
county,  07  if  acts  and  their  effects,  constituting  ao  offense, 
occur  in  different  counties,  the  jurisdiction  is  in  either 
county.  In  Michigan,  where  the  injury  is  inflicted  in  one 
county,  and  the  death  ensues  in  another,  the  prosecution 
may  be  in  either. 

When  a  letter  containing  false  pretenses,  sent  by  mail, 
induces  the  owner  of  goods  to  deliver  them  to  a  designated 
carrier  in  one  county,  consigned  to  the  writer  in  another 
county,  the  offense  is  committed  in  the  first  county.(3) 

The  Kentucky  criminal  code  (§  23)  provides  that  if  the 
offense  consists  of  kidnaping,  or  seizing  or  confining  a  per- 
son without  lawful  authority,  the  jurisdiction  shall  be  in 
the  county  in  which  the  kidnaping,  seizing,  or  confining 
was  committed,  or  in  any  county  in  which  it  was  continued. 
The  Iowa  statutes  contain  the  same  provisions,  stated  in 
greater  detail. (2) 

Some  enactments  are  a  distinct  enlargement  of  jurisdic- 
tion. In  Ohio,  a  receiver  of  stolen  or  embezzled  goods 
may  be  tried  in  any  county  where  he  received  or  had  the 
property.(4)  In  Iowa,  when  an  offense  is  committed  on 
any  boat,  raft,  or  vessel,  navigating  any  water,  or  lying 
therein  in  the  prosecution  of  its  voyage,  the  jurisdiction  is 
in  any  county  through  which  the  boat,  etc.,  is  navigated  in 
the  course  of  the  voyage,  or  in  the  county  where  the  voy- 
age shall  terminate.(2)  A  similar  enactment  has  been  held 
constitutional  in  Missouri. (5)  The  statutes  of  Illinois  con- 
tain the  same  provi8ion.(6)  In  Illinois(6)  and  Iowa,(2)  it 
is  also  enacted  that  where  an  offense  commenced  without 
this  state  is  consummated  within  this  state,  the  offender 
shall  be  liable  to  punishment  therefor  in  this  state,  though 
he  was  without  the  state  at  the  time  of  the  commission  of 
the  offense  charged,  if  he  consummated  the  offense  within 

(1)  g  21.  (2)  Rev.  Stat.  (1873),  p.  649. 

(3)  Norria  v.  State,  25  Ohio  St.  217. 

(4)  74  Ohio  L.  334.  (5)  Stuman  v.  State,  10  Mo.  503. 
(6)  Rev.  Stat.  (1877),  p.  402. 
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this  state,  through  the  intervention  of  any  innocent  or 
guilty  agency,  or  any  means  proceeding  directly  or  indi- 
rectly from  himself;  and,  in  sach  case,  he  may  be  tried  and 
punished  in  the  county  where  the  offense  was  consummated. 
The  Illinois  statute  further  provides  that  when  any  offense 
is  cfommitted  in  any  car  passing  over  any  rail:oad  in  the 
state,  or  any  watercraft  navigating  any  water  therein,  and 
it  can  not  readily  be  determined  in  what  county  the  offense 
was  committed,  the  offense  may  be  charged  to  have  been 
committed,  and  the  offender  tried,  in  any  of  the  counties 
through  or  along  or  into  which  such  car  or  craft  may  pass, 
or  can  reasonably  be  determined  to  have  been  on  or  near, 
the  day  when  the  offense  was  committed. (1)  In  Iowa,(2) 
when  an  offense  is  committed  on  the  boundary  line  of  two 
or  more  counties,  or  within  five  hundred  yards  thereof,  the 
jurisdiction  is  in  either  county.  In  Illinois(l)  and  in 
Michigan,(8)  there  is  the  same  enactment,  the  distance 
named  being  one  hundred  rods.] 

?  (1)  Rev.  Stat  (1877).  p.  402.  (2)  Rev.  Stat.  (18T3),  p.  ,649. 

(S)  Rev.  SUt.  (1871),  vol.  2,  p.  2149. 
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CHAPTER  Vn. 


THE  GRAND  JURY. 


The  bill  of  indictment  (as  yet  it  is  only  a  "  bill,"  and  is 
not  correctly  termed  an  indictment  until  found  true  by  the 
grand  jury)  having  been  drawn  up,  the  next  step  is  to 
submit  it  to  the  grand  jury. 

Who  are  the  grand  jury  ?  The  sheriff  of  every  county 
is  required  to  return  to  every  sessions  of  the  peace,  and 
every  commission  of  oyer  and  terminer,  and  of  jail  deliv- 
ery, twenty-four  good  and  loyal  men  of  the  county,  "  to  in- 
quire into,  present,  do,  and  execute  all  those  things  which, 
on  the  part  of  our  lady  the  queen,  shall  then  be  commanded 
them."  Grand  jurors  at  the  assizes,  or  at  the  borough  ses- 
sions (at  the  latter  they  must  be  burgesses,  5  and  6  Wm.  4, 
c.  76,  §  121),  do  no{  require  any  qualification  by  estate ;  at 
the  county  sessions  they  must  have  the  qualification  re- 
quired of  petty  jurors.(o)  At  the  assizes,  the  grand  jury 
generally  consists  of  gentlemen  of  the  highest  position  in 
the  county. 

After  the  court  has  been  opened  in  the  usual  way  by  the 
crier  making  proclamation,  the  names  of  those  summoned 
on  the  grand  jury  are  called.  As  many  as  appear  upon 
this  panel  are  sworn.  They  must  number  twelve  at  least, 
but  not  more  than  twenty-three,  so  that  twelve  may  be  a 
majority.  The  usual  proclamation  against  vice  and  pro- 
faneness  is  read ;  and  then  the  person  presiding  in  the 
court — the  judge  at  the  assizes,  the  chairman  at  the  county 
sessions,  the  recorder  at  the  borough  sessions — charges  the 
grand  jury.  The  object  of  this  charge  is  to  assist  the 
grand  jury  in  coming  to  a  right  conclusion,  by  directing 
their  attention  to  points  which  require  special  attention. 
He  explains  the  force  of  any  recent  enactments,  or  any  not 

(o)  6  Goo  4,  c.  50,  §  1. 
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frequently  applied,  which  bear  upon  the  matters  laid  before 
them.  He  also  draws  their  attention ,  if  necessary,  to  crimes 
which  are  liable  to  be  confused,  for  example,  larceny  and 
embezzlement ;  and  in  general  directs  their  inquiries  to  the 
proper  channel. 

The  charge  having  been  delivered,  the  grand  jury  with- 
draw to  their  own  room,  having  received  the  bills  of  in- 
dictment. The  witnesses  whose  names  are  indorsed  on  the 
bill  are  sworn  as  they  come  to  be  examined  in  the  grand 
jury  room;  th^  oath  being  administered  by  the  foreman, 
who,  as  each  witness  is  examined,  writes  his  initials  op- 
posite to  the  name  on  the  back  of  the  bill.(p)  Only  the 
witnesses  for  the  prosecution  are  examined,  seeing  that  the 
function  of  the  grand  jury  is  merely  to  inquire  whether 
there  is  sufficient  ground  to  put  the  accused  on  his  trial. 
If  the  majority  of  them  think  that  the  evidence  adduced 
makes  out  a  sufficient  case,  the  words  "  a  true  bill  "  are  in- 
dorsed on  the  back  of  the  bill ;  if  they  are  of  the  opposite 
opinion,  the  Words  "  not  a  true  bill "  are  so  indorsed,  and  in 
this  case  the  bill  is  said  to  be  ignored.  They  may  find  a 
true  bill  as  to  the  charge  in  one  count,  and  ignore  that  in 
another;  or  as  to  one  defendant  and  not  as  to  another;  but 
they  can  not,  like  a  petty  jury,  return  a  special  or  condi- 
tional finding,  or  select  parts  of  counts  as  true  and  reject 
the  rest.  When  one  or  more  l^ills  «re  found,  the  grand  jury 
come  into  court  aud  hand  the  bills  to  the  clerk  oF  arraigns, 
or  clerk  of  ihe  peace,  who  states  to  the  court  the  name  of 
the  prisoner,  the  charge,  and  the  indorsement  of  tlie  grand 
jury.  They  then  retire  and  consider  other  bills,  until  all 
are  disposed  of;  after  which  they  are  discharged  by  judge, 
chairman,  or  recorder,  presiding. 

If  the  bill  is  thrown  out  orient,"  although  it  can  not 
again  be  preferred  to  the  grand  jury  during  the  same  as- 
sizes or  sessions,  it  may  be  preferred  and  found  at  subse- 
quent assizes  #r  sessions,  of  course  within  the  time  limited, 
if  there  be  any  time  so  limited. (j)  We  may  anticipate,  by 
reminding  the  reader  that  this  can  not  be  done  in  respect 


(p)  19  and  20  Vict.,  c.  54,  §  1.  {q)  Arch.  80.     v.  p.  276. 
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of  the  same  offense  if  the  petty  jury  have  returned  a  ver- 
dict ;  unless,  indeed,  the  prisoner  is  acquitted,  on  a  charge 
of  felony,  merely  on  the  ground  that  the  proof  efltahlishea 
an  act  short  of  the  felony  charged,  but  which  amounts  to 
a  misdemeanor,  or  another  kind  of  felony.  In  such  case 
the  court  orders  him  to  be  detained;  and  the  proper  course 
is  to  take  him  before  the  magistrate  again. 

"We  have  pursued  the  ordinary  mothod  of  criminal  pro- 
cedure by  supposing  that,  in  the  first  instance,  there  has 
been  an  examination  before  the  magistrate.  But  this  does  not 
always  take  place.  With  certain  exceptions,  a  person  may 
prefer  a  bill  of  indictment  against  another  before  the  grand 
jury  without  any  previous  inquiry  into  the  truth  of  the 
accusation  before  a  magistrate.  This  general  right  was,  at 
one  time,  an  universal  right,  and  was  often  the  engine  of 
tyranny  and  abuse.  It  is  easy  to  conceive  how  an  innocent 
man's  character  might  be  injured,  or  at  least  how  he  might 
be  put  to  great  expense  and  inconvenience  in  defending 
himself  against  a  charge  founded  on  a  true  bill  returned  by 
the  grand  jury,  who  have  heard  only  the  evidence  for  the 
prosecution.  A  substantial  check  was  put  upon  this 
grievance  by  the  vexatious  indictments  act.(r)  It  provides 
that  no  bill  of  indictment  for  any  of  the  offenses  enumerated 
below  shall  be  presented  to  or  found  by  the  grand  jury  un- 
less one  of  the  following  steps  has  been  taken :  (a)  The 
prosecutor  or  other  person  presenting  such  indictment  has 
been  bound  by  recognizance  to  prosecute  or  give  evidence 
against  the  accused  ;  or  (b)  the  accused  has  been  committed 
to,  or  detained  in,  custody,  or  has  been  bound  by  recog- 
nizance to  appear  to  answer  an  indictment  for  such  of- 
fense; (5)  or  (c)  unless  the  indictment  has  been  preferred 
by  the  direction,  or  with  the  consent,  in  writing,  of  a  judge 
of  the  high  court,  or  the  attorney  or  solicitor-general  of 
England,  if  the  offense  has  been  committed  in  Englund  : 
or  of  a  judge  of  one  of  the  superior  courts  of  law  in  Dub- 
lin, or  the  attorney  or  solicitor-general  of  Ireland,  if  the 
offense  has  been  committed  in  Ireland ;  or  (d)  in  case  of  an 

(r)  22  and  23  Vict.,  c.  17. 

(s)  See  §  2,  as  to  a  justice  refusing  to  commit  or  bail 
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iDdictment  for  peijury,  by  the  direction  of  any  court,  judge, 
or  public  functionary,  authorized  by  14  and  15  Vict.,  c.  100,  to 
direct  a  prosecution  for  perjury.  The  offenses  referred  to 
are:  Perjury,  subornation  of  perjury,  conspiracy,  obtain- 
itg  money  or  property  by  false  pretenses,  keeping  a  gam- 
bling house,  keeping  a  disorderly  house,  indecent  assault; 
and  now,  by  the  debtors  act,  1869,(0  ^^J  misdemeanor 
under  the  second  part  of  that  act.  The  object  of  this  sal- 
utary provision  was  furthered  by  a  subsequent  statu te,(u) 
one  section  of  which  (sec.  2)  allows  the  court  trying  an 
indictment  for  any  of  such  offenses,  in  its  discretion,  to 
order  the  prosecutor  to  pay  costs  and  expenses  to  the  ac- 
cused in  the  event  of  the  latter's  acquittal. 

[The  number  of  jurors  required  to  constitute  a  grand  jury 
differs  in  the  various  states.  Sixteen  are  required  in  Ken- 
tucky, Illinois,  and  Michigan ;  fifteen  suffice  in  Ohio  and 
Iowa;  while  in  Indiana,  where  the  constitution  authorizes 
the  legislature  to  modify  or  abolish  the  grand  jury  system, 
the  grand  jury  consists,  by  the  act  of  1875,(1)  of  six  mem- 
bers. The  rule  is  almost  universal,  that  twelve  of  the 
members  must  concur  to  find  an  indictment ;  but  in  Georgia, 
an  indictment  for  misdemeanor  may  be  found  by  nine,  and 
in  Indiana,  under  the  act  of  1875,  five  are  sufficient  to  find, 
any  indictment. 

In  most,  if  not  all,  the  states,  the  prosecuting  attorney- 
may  be  present  at  their  sessions,  except  while  they  are  dis- 
cussing or  voting  upon  the  question  of  finding  a  true  bilU 
In  Ohio,  he  may  be  present  then  also.(2) 

The  grand  jury,  in  the  United  States,  do  not  pass  upon 
a  bill  of  indictment  presented  by  a  private  prosecutor;  but 
consider  a  charge  transmitted  by  an  examining  magistrate, 
or  preferred  or  suggested  by  the  prosecuting  attorney  or  by 
one  of  their  own  number,  and,  after  such  consideration, 
find,  or  refuse  to  find,  an  indictment.  The  indictment  is 
drawn  up  by  the  prosecuting  attorney  in  accordance  with 


(0  32  and  33  Vict.,  o.  62,  J  18.        (u)  30  and  31  Vict.,  c.  35. 
(1)  Rev.  Stat.  (1876).  p.  417.  (2)  74  Ohio  L.  330. 
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their  finding.  It  must  be  indorsed  ^^  a  true  bill/'  and  thia 
indorsement  signed  by  the  foreman.  In  most  states,  the 
name  of  a  prosecuting  witness  must,  in  certain  eases,  be  in- 
dorsed on  the  indictment,  who  shall  be  liable  for  costs  ia 
case  the  prosecution  be  groundless  and  instigated  without 
reason.  In  Ohio,  an  indictment  for  misdemeanor  must  be 
indorsed  with  the  name  of  the  prosecuting  witness,  or  else 
with  a  statement  that  it  was  found  upon  testimony  sent  be- 
fore the  grand  jury  at  the  request  of  the  prosecuting  attor- 
ney or  of  the  foreman. (1)  In  Illinois,  no  indictment  for 
fdlse  imprisonment,  or  for  willful  or  malicious  mischief, 
shall  be  indorsed  a  true  bill,  unless  either  there  is  a  state- 
ment, at  the  end  thereof,  that  the  same  b  found  upon  the 
information  and  knowledge  of  two  or  more  of  the  grand 
jury,  or  the  name  of  a  prosecutor  is  indorsed,  by  the  fore- 
man, with  such  prosecutor's  assent. (2)  In  Iowa,  when  any 
indictment  is  found,  at  the  instance  of  a  private  prosecu* 
tor,  it  must  be  so  indorsed .](8) 

(1)  74  Ohio  L.  a32.  (2)  Rey.  Stat  (1877).  p.  403. 

(3)  Rey.  Stat.  (1873),  p.  663. 
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CHAPTER  VIIL 


PROCESS. 


The  grand  jury  have  found  a  true  bill.  The  next  point 
U)  be  considered  is  the  process  (the  writs  or  judicial  means) 
issued,  or  made  to  proceed^  to  compel  the  attendance  of  the 
accused  to  answer  the  charge.  Of  course  this  is  not  re- 
quired if  he  is  in  custody  or  surrenders  to  his  bail ;  in  such 
case  he  may  be  tried  as  soon  as  is  convenient.  K  he  is  in 
custody  of  another  court  for  some  other  offense,  the  course 
is  to  remove  him  by  a  writ  of  habeas  corpus^  and  bring  him 
up  to  plead.  But  if  he  is  already  in  the  custody  of  the 
same  court,  there  is  no  need  for  such  writ.(a;) 

K,  however,  an  indictment  has  been  found  in  the  absence 
of  the  accused,  he  having  fled  or  secreted  himself  so  as  to 
avoid  the  warrant  of  arrest,  or  has  not  been  bound  over  to 
appear  at  the  assizes  or  sessions,  then  process  must  issue  to 
bring  him  into  court.  It  is  contrary  to  the  policy  and  hu- 
manity of  the  English  law  to  try  an  indictment  in  the  ab- 
sence of  the  accused.(2/) 

Process  in  ordinary  cases  is  now  regulated  by  11  and  12 
Vict.,  c.  42,  §  8.  When  an  indictment  has  been  found  at 
the  assizes  or  sessions  against  some  person  who  is  at  large, 
the  clerk  of  indictments,  or  clerk  of  the  peace,  after  such 
assizes  or  sessions,  upon  the  application  of  the  prosecutor 
or  any  person  on  his  behalf,  will  grant  a  certificate  of  such 
indictment  having  been  found.  Upon  production  of  this 
certificate  to  any  justice  of  the  jurisdiction  where  the 
offense  is  alleged  to  have  been  committed,  or  in  which  the 
accused  resides,  or  is,  or  is  suspected  of  residing  or  being, 
such  justice  may  and  must  issue  his  warrant  to  apprehend 
the  person  so  indicted  and  bring  him  before  some  justice 
of  the  jurisdiction,  who,  upon  proof  by  oath  that  the  per* 

(x)  30  and  31  Vict,  a  35,  {  10.        (y)  But  v.  p.  301. 
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BOD  ^/resent  is  the  person  indicted,  will,  without  farther  in- 
quiry or  examination,  commit  him  for  trial  or  admit  him 
to  bail.(r)  Provision  is  also  made  for  the  backing  of  such 
warrant  if  the  accused  is  out  of  the  above  jurisdiction.(a) 
If  he  is  already  in  prison,  the  justice  must  issue  his  war- 
rant to  the  jailer  ordering  him  to  detain  him  until  removed 
by  habeas  corpus  or  otherwise  in  due  course  of  law.(6) 

Another  mode  of  proceeding  is,  for  the  court  before  whom 
the  indictment  is  found  to  issue  a  bench  warrant  for  the  arrt^st 
of  the  accused,  and  to  bri:ig  him  immediately  before  such 
court.  At  the  assizes  it  is  signed  by  the  judge,  at  sessions  by 
two  justices  of  the  peace.  Any  judge  <»f  the  queen's  bench 
division,  upon  affidavit  or  certificate  that  an  indictment  has 
been  found,  or  inforaiation  filed  in  that  court,  may  issue 
his  warrant  lor  apprehending  and  holding  the  accused  to 
bail ;  andin  default  of  bail  he  may  commit  him  to  pri8on.(c) 

In  cases  not  provided  for  as  above,  the  following  are  the 
steps.  In  misdemeanors  J  when  the  indictment  is  found,  a 
writ  of  venire  facias  ad  respondendum  (which  may  be  issued 
hy  the  queen's  bench  division,  a  judge  of  assize,  or  a  court 
of  quarter  sessions)  is  issued,  its  nature  being  a  summons 
to  cause  the  party  to  appear.  K  he  makes  default  in  ap- 
pearing to  answer  to  this  writ,  a  writ  of  distringas  may  be 
issued  from  time  to  time.  If  he  still  fails  to  appear,  and 
the  sheriff  makes  return  that  he  has  no  lands,  a  writ  of 
cnpins  ad  respondendum^  commanding  the  sheriff  to  take  his 
body  to  answer  the  charge,  may  be  issued ;  and  if  he  is  not 
taken  on  the  first  capias^  a  second  and  a  third,  termed  an 
alia^  and  a  pluries,  may  issue.  Upon  an  indictment  for  fel- 
ony a  capias  may  issue  in  the  first  instance. 

K  none  of  these  modes  of  summary  process  are  effectual, 
the  accused  is  liable  to  outlawry,  the  consequences  differing 
according  as  the  charge  is  one  of  misdemeanor  or  of  felony. 

First,  in  the  case  of  mi^emeanors, — The  proceedings  are 
by  venire  faciaSy  distringas ,  capias,  alias  capias ,  pluries  capias^ 
as  above.  If  none  of  these  measures  accomplish  their  ob- 
ject, a  writ  of  exigent  is  awarded,  by  which  the  sheriff  ia 

(z)  11  and  12  Vict,  c  42,  g  3.  (a)  Ibid.,  g  11. 

(6)  Ibid.,  2  3.  («)  48  Geo.  3,  o.  58,  {  1. 
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required  to  proclaim  or  exact  the  defendant,  and  call  him 
five  successive  county  court  days,  charging  him  to  appear 
upon  pain  of  outlawry.  The  defendant  still  not  appearing, 
on  the  fifth  county  court  day  judgment  of  outlawry  is  pro- 
nounced by  one  of  the  coroners  lor  the  county.  The  judg- 
ment of  outlawry  in  misdemeanors  operates  as  a  conviction 
of  the  contempt  for  not  answering. (rf) 

In  felonies  (including  treason)  the  proceedings  are  mure 
summary,  though  they  are  followed  by  graver  consequences. 
The  first  process  is  a  capiaSj  and  the  other  proceedings  en- 
sue as  above.  The  outlawry  amounts  to  a  conviction  or 
attainder  of  the  offense  charged  in  the  indictment,  as  if  the 
defendant  had  been  found  guilty  by  a  jury.  Formerly,  an 
outlawed  felon  was  considered  as  literally  out  of  the  pale 
of  the  law,  and  might  be  killed  by  any  one;  but  now,  of 
course,  it  would  be  murder,  unless  the  killing  were  caused 
in  an  endeavor  to  apprehend  him.  Any  one  may  arrest  an 
outlaw  on  a  criminal  prosecution,  either  of  his  own  head 
or  by  writ  or  warrant  of  capias  utlagatum,  in  order  to  give 
him  up  to  the  law.(e) 

The  general  consequences  of  outlawry,  both  in  felonies 
and  misdemeanors,  are  the  following :  The  person  outlawed 
is  civiliter  mortuus.  His  goods  are  forfeited  from  the  exi- 
genty  his  lands  from  the  outlawry,  and  the  act  abolishing 
forfeiture  in  general  does  not  interfere  with  this.(/)  He 
can  not  hold  property  given  or  left  to  him.  He  can  not 
sue  on  his  own  contract,  nor  can  he  sue  for  the  redress  of 
any  injury.  He  may  be  a  witness,  but  can  not  be  a 
jxiroT.{g) 

As  to  the  reversal  of  the  outlawry .-7-If  there  has  been 
any  mistake  or  omission  in  the  proceedings,  or  for  other 
cause — for  example,  if  the  defendant  was  in  prison — the 
accused  may  have  the  benefit  of  this.  In  cases  of  felony, 
he  must  render  himself  into  custody,  and  pay  the  allowance 
of  the  writ  of  error  in  person;  if  it  be  reversed,  he  must 

(d)  Arch.  86.  (e)  4  Bl.  319. 

(/)  33  and  34  Vict.,  c.  23,  g  1.         (^)  v.  Bac.  Abr. 
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still  meet  the  iDdictment.     In  other  eases,  he  may  appear 
by  attorney  .(A) 

Process  on  informations  is  similar  to  that  on  indictments. 
But  the  first  process  is  by  writ  of  subpenay  instead  of  renire ; 
and  then,  if  this  is  not  efiectuul,  a  capias.  But,  if  it  is  nec- 
essary to  proceed  to  outlawry,  the  first  process  is  by  venire 
facias  (as  in  an  indictment  for  misdemeanor),  and  not  bj 
subpet.a.(i) 

The  appearance  of  the  accused  having  been  enforced  in. 
this  way,  or  voluntarily  made,  the  next  step  is  to  arraign 
him.  But  we  must  first  treat  of  an  exceptional  proceeding, 
which  sometimes,  at  this  stage,  intervenes  to  remove  the 
proceedings  to  a  higher  court. 

[In  the  United  States,  when  an  indictment  or  informa- 
tion is  filed,  a  warrant  issues  from  the  court  in  which  it  ifr 
filed,  unless  the  defendant  is  already  in  arrest  or  on  bail. 
In  Kentucky,  in  cases  of  misdemeanor,  a  summons  issues, 
unless  the  court  orders  a  warrant.(l)  In  Ohio(2)  and 
Iowa,(3)  a  corporation  is  brought  into  court  by  summons;, 
from  and  after  the  return  day  of  a  served  writ  (in  Iowa,, 
from  and  after  two  days  after  service),  such  defendant  is 
held  to  be  continuously  present  in  court,  till  final  disposi- 
tion of  the  prosecution.  Outlawry  and  the  writs  of  (fis- 
tringas  and  exigent  are  not  used.] 

(A)  4  and  5  Wm.  3,  c.  18.     v.  Solomon  v.  Graham,  5  EU.  &  Bl.  32D. 

(t)  V.  1  Chit.  Cr.  L.  865. 

(1)  Criminal  Code,  g  148.  (2)  74  Ohio  L.  337. 

(3)  Rev.  Stat.  (1877),  p.  672. 
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CERTIORARI. 


We  have  already  ascertained  where  the  trial  of  an  of- 
fense will,  in  the  regular  course  of  things,  take  place.  But 
any  criminal  proceeding  may  be  removed  by  a  writ  of  cer- 
tiorari into  the  queen's  bench  division,  the  supreme  court 
of  criminal  jurisdiction.  This  writ  is  directed  to  the  inte- 
rior court,  requiring  it  to  return  the  records  of  an  indict- 
ment or  inquisition  depending  before  it,  so  that  the  party 
may  have  a  trial  in  the  queen's  bench  division,  or  before 
such  justices  as  the  queen  shall  assign  to  hear  and  de- 
termine the  cause.  The  result  is  that  the  jurisdiction  of 
the  inferior  court  is  superseded;  all  proceeding  there  are 
illegal,  unless  the  queen's  bench  remands  the  record  back 
to  the  inferior  court  for  trial.  The  proper  time  to  apply 
for  this  writ  is  before  issue  is  joined  on  the  indictment,  or 
at  least  before  the  jury  are  sworn  ;  but  it  has  been  allowed 
at  any  time  beft>re  judgment,  and  even  afterward,  when 
error  does  not  lie.  But  applications  at  such  a  stage  are  dis- 
couraged, and  special  cause  must  be  shown. (A) 

In  what  cases  is  it  granted?  It  is  demandable  as  of  right 
by  the  crown,  and  issues  as  of  course  when  the  attorney- 
general  or  other  officer  of  the  crown  applies  for  it,  either 
as  prosecutor  or  as  conducting  the  defense  on  behalt  of  the 
crown. (Q  Formerly,  it  was  granted  almost  of  course  to 
private  prosecutors;  but  now; by  them,  as  by  defendants, 
leave  must  be  applied  for,  and  this  may  be  refused. (///)  It 
is  also  provided  that  no  indictment  (except  indictments 
against  bodies  corporate  not  authorized  to  appear  by  attor- 
ney in  the  court  in  which  the  indictment  is  preferred)  shall 
be  removed   into   the  queen's   bench   division,  or  central 


{k)  2  Hawk.,  c.  27,  g  28.     v.  K.  v.  Garside,  2  A.  A  £.  266. 
(0  R  V.  Eaton,  2  T.  R.  89.  (m)  5  and  6  Wm.  4,  c.  33. 
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criminal  court,  by  writ  of  certiorari^  either  at  the  mstanoe 
of  prosecutor  or  of  defendant  (except  the  attorney -general 
on  behalf  of  the  crown),  unless  it  be  made  to  appear  to  the 
court  from  wliich  the  writ  is  to  issue,  by  the  party  applying 
the  same,  (a)  that  a  fair  and  impai*tial  trial  of  the  case  can 
not  be  had  in  the  court  below ;  or  (b)  that  some  question 
of  law  of  more  than  usual  difficulty  and  importance  ia 
likely  to  arise  upon  the  trial;  or  (c)  that  it  may  be  neces- 
sary to  have  a  view  of  the  premises  in  respect  whereof  the 
indictment  is  preferred;  or  (d)  that  a  special  jury  may  be 
required,  to  insure  a  satisfactory  trial. (/*)  But,  among 
other  cases,  an  application  by  the  defendant  will  not  be 
granted  for  the  removal  of  an  indictment  for  perjury, 
forgery,  or  other  heinous  misdemeanors,  when  the  delay 
tends  to  defeat  the  prosecution,(o)  nor  for  murder.(p) 
Nor,  in  general,  will  it  be  removed  from  a  court  of  compe- 
tent jurisdiction,  where  one  of  the  judges  presides,  except 
by  consent  of  the  prosecutor.(y) 

The  mode  of  obtaining  the  writ  is  the  following:  The 
application  must  be  founded  on  an  affidavit  suggesting  ad- 
equate ground  for  the  removal.  Motion  must  be  made  in 
court,  or  to  a  judge  in  chambers,  and  leave  obtained,  and  this 
whether  the  application  is  made  on  the  part  of  the  prose- 
cution or  of  the  defense.(r)  When  it  is  granted  at  the  in- 
stance of  the  defendant,  the  amount  of  recognizance  to  be 
entered  into  before  a  judge  of  the  queen's  bench  division, 
or  a  justice  of  the  jurisdiction  where  the  defendant  resides, 
by  the  defendant  and  Ids  bail,  is  ordered  by  the  court  and 
indorsed  on  the  writ.(5)  Mt)reover,  when  at  the  instance  of 
the  defendant,  this  recognizance  must  contain  the  further 
provision  that  the  defendant,  if  convicted,  will  pay  to  the 
prosecutor  his  costs  incurred  subsequent  to  the  removal  of 
the  indictment;  and  when,  at  the  instance  of  the  prosecu- 
tor, he  must  enter  into  a  recognizance,  with  the  condition 
that  he  will  pay  the  defendant,  if  acquitted,  the  costs  in- 

(n)  16  and  17  Vict,  c.  30,  §  4.        (o)  2  Hawk.,  c.  27.  g  28. 

{p)  R.  V.  Mead,  3  D.  &  R.  301.        (q)  Arch.  99. 

(r)  5  and  6  Wm.  4,  c.  33,  §  1. 

{s)  5  and  6  Wm.  &  M.,  c.  11 ;  5  and  6  Wm.  4,  o.  33. 
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-curred  subsequent  to  such  removal. (/)  And  if  such  recog- 
nizance be  not  entered  into  by  the  parties  at  whose  instance 
the  certiorari  is  awarded,  the  court  proceeds  to  trial  as  if  the 
writ  had  not  been  awarded. (u)  It  is  after  this  recognizance 
has  been  lodged  with  the  clerk  of  assize  or  clerk  of  the 
peace  that  all  proceedings  in  the  court  below  are  erroneous. 
Provision  is  made  by  statute  (x)  for  the  trial  at  the  cen- 
tral criminal  court  of  indictments  or  inquisitions  for  fel- 
onies or  misdemeanors  committed  out  of  the  jurisdiction 
of  the  central  criminal  court,  which  has  been  removed  by 
certiorari  mto  the  queen's  bench  division;  and  for  the  re- 
moval of  such  indictment  or  inquisition  by  order  of  the 
queen's  bench  division  directly  into  the  central  criminal 
•court  from  an  inferior  court. 


(0  16  and  17  Vict,  c.  30,  g  5.  (u)  Ibid.,  g  7. 

(«)  19  and  20  Vict,  c.  16,  gg  1.  3. 
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CHAPTER  X. 


TIME  OF  TRIAL   ETa 


A  TRUB  bill  ha6  been  found  against  the  defendant,  and 
f*.id  attendance  has  been  secured  by  one  of  the  means  indi- 
cated above.  When  will  he  take  his 'trial  at  the  hands  of 
the  petty  jury  ? 

Indictments  for  felony  are  tried  at  the  same  assizes  or 
sessions  at  which  they  are  found  by  the  grand  jury.  The 
trial  may,  however,  be  postponed  to  the  next  assizes  or  ses- 
sions, on  the  application  of  either  the  prosecutor  or  the  de- 
fendant. But  he  must  satisfy  the  court,  by  affidavit,  that 
there  is  sufficient  cause  for  the  postponement,  such  as  the 
illness  or  unavoidable  absence  of  a  material  witness.  The 
defendant  will  be  detained  in  custody  till  the  trial,  or  ad- 
mitted to  bail ;  or,  if  the  application  for  postponement  is 
made  by  the  prosecution,  the  defendant  may  be  discharged 
on  his  own  rccognizances.(2/) 

In  misdemeanors,  formerly  when  the  defendant  was  not 
in  custody,  it  was  the  practice  !iot  to  try  him  at  the  same 
assizes  or  sessions  at  which  he  pleaded  not  guilty  to  the  in- 
dictment, but  to  require  liim  to  give  security  to  appear  at 
the  next  assizes  or  sessions.  But  now  it  is  provided,  gen- 
erally, that  no  person  prosecuted  is  entitled  to  traverse  or 
postpone  the  trial  of  any  indictment  found  against  him  at 
any  session  of  the  peace,  session  of  oyer  knd  terminer,  or 
of  jail  delivery ;  provided  always,  that  if  the  court,  upon  the 
application  of  the  person  so  indicted  or  otherwise,  be  of  opin- 
ion that  he  ought  to  be  allowed  a  further  time,  either  to  pre- 
pare for  his  defense  or  otherwise,  such  court  may  adjourn 
his  trial  to  the  next  subsequent  session,  upon  such  terms, 
as  to  bail  or  otherwise,  as  seem  proper  to  the  court,  and 
may  respite  the  recognizances  of  the  prosecutor  and  wit- 

(y)  R.  V.  Beardmore.  7  C.  A  P.  497. 
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accordingly ;  in  which  case  the  prosecutor  and  wit- 
nesses are  bonnd  to  prosecute  and  give  evidence  at  such 
subsequent  session,  without  entering  into  any  fresh  recog- 
nizance for  that  purpose.(2) 

As  to  the  order  of  trial  of  prisoners  at  the  same  assizes  or 
sessions,  the  indictments  found  are  tiled  by  the  clerk  of  ar- 
raigns or  clerk  of  the  peace  in  the  order  in  which  they  are 
received  from  the  grand  jury.  And,  roughly  speaking,  this 
is  the  order  of  trial,  felonies,  as  a  rule,  being  taken  before 
misdemeanors,  and  cases  in  which  the  defendant  is  in  cus- 
tody before  bail  cases.  But  this  arrangement  is  subject  to 
the  discretion  of  the  judge,  who  constantly  sets  it  aside  to 
•suit  the  convenience  of  counsel,  and  for  other  purposes. 

ARRAIGNMENT.(a)(l) 

The  arraignment,  or  requiring  the  prisoner  to  answer  to 
the  charge  of  an  indictable  offense,  consists  of  three  parts : 

(a.)  Calling  the  prisoner  to  the  bar  by  name. 

(b.)  Reading  the  indictment  to  him. 

(c.)  Asking  him  whether  he  is  guilty  or  not  of  the  of- 
fense charged. 
The  former  practice  of  requiring  him  to  hold  up  his  hand 
for  the  purpose  of  identification  is  now  generally  disused, 
unless  it  be  a'dopted  in  order  to  distinguish  between  two  or 
more  prisoners  who  are  being  arraigned  at  the  same  time, 
^or  is  the  prisoner  now  asked  bow  he  will  be  tried,  it  being 
taken  for  granted  that  he  will  be  tried  by  a  jury.  He  is  to 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds,  unless  there  is  evident  danger  of  escape. 
In  felonies  he  must  be  placed  at  the  bar  of  the  court, 
though  in  misdemeanors  this  does  not  seem  necessary.(6) 
If  several  defendants  are  charged  in  the  same  indictment, 
they  ought  all  to  be  arraigned  at  the  same  time.     It  is  usual, 

(2)  14  and  15  Vict.,  c.  100,  §  27.         (a)  Ad  ratlonem — ad  reson — a  resn. 

\b)  R.  V,  Lovett,  9  C.  &  P.  462. 

(1)  In  Kentucky  there  is  no  arraignment  in  misdemear.oi's,  and  it 
tnay  be  waived  by  the  defendant  in  felonies.  In  cases  of  misde- 
tneanor,  the  defendant  oifers  his  motion,  demurrer,  or  plea  when  the 
-case  is  called  for  trial.     Grim  Code,  §§  155,  157. 
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for  coDvenience's  sake,  to  arraign  several  prisoBers  imme- 
diately in  succession,  and  then  proceed  to  the  trial  of  one^ 
the  rest  being  pnt  down  for  the  time. 

The  indictment  having  been  read  to  the  prisoner,  die- 
clerk  of  arraigns,  or  clerk  of  the  peace,  or  other  proper 
officer  of  the  court,  demands  of  him,  "  How  say  you,  John 
Stj  lep,  are  you  guilty  or  not  guilty  ?"  One  of  three  courses 
will  then  be  taken  by  the  prisoner.  He  will  either  [move 
to  quash  the  indictment,  or  demur,  or] 

(a.)  Stand  mute,  (b.)  Confess,  or  say  that  he  is  guilty, 
(c.)  Plead. 

Stan^Hng  mute^  that  is,  not  answering  at  all,  or  answering 
irrelevantly.  In  former  times,  if,  in  cases  of  felony,  this 
standing  mute  was  obstinate,  the  sentence  of  peine  forte  et 
dure  followed  ;(c)  in  treason  and  misdemeanor  the  standing 
mute  was  equal  to  a  conviction.  Later,  in  every  case  it  had  the- 
force  of  a  conviction.(rf)  If  the  prisoner  was  dumb  ex  visi- 
tatione  DeU  the  trial  proceeded  as  if  he  had  pleaded  not  guilty* 
But  now,  if  the  prisoner  stands  mute  of  malice,  or  will  not 
answer  directly  to  the  indictment  or  information,  the  court 
may  order  the  proper  officer  to  enter  a  plea  of  not  guilty 
on  behalf  of  such  person ;  and  the  plea  so  entered  has  the 
same  force  and  efiect  as  if  the  person  had  actually  so- 
pleaded.(e)  If  it  is  doubtful  whether  the  muteness  be  of 
malice  or  ex  visitatione  Dei,  a  jury  of  any  twelve  persons 
present  may  be  sworn  to  discover  this.  If  they  find  him 
mute  of  malice,  7  and  8  George  4,  c.  28,  will  apply;  if 
mute  ex  visitatione  Dei,  the  court  will  use  such  means  as 
may  bo  sufficient  to  enable  him  to  understand  the  charge 
and  make  his  answer;  or,  if  this  be  found  impracticable,  a 
plea  of  not  guilty  will  be  entered,  and  the  trial  proceed. 

In  the  event  of  a  doubt  arising  as  to  the  sanity  of  a  pris- 
oner at  the  time  of  his  arraignment,  a  jury  will  be  sworn 
to  ascertain  the  state  of  hia  mind.  If  they  find  him  insane, 
BO  that  he  can  not  be  tried  on  the  indictment,  it  is  lawful 
tor  the  court  before  whom  he  is  brought  to  be  arraigned 

(c)  y.  Reeves'  Hist,  of  Eng.  Law,  ii.  134,  iii.  133,  250.  418. 

(d)  12  Geo.  3,  c.  20.  (e)  7  and  8  Geo.  4,  c.  28,  {  2. 


TIME  OF  TRIAL,   ETC.  301 

to  direct  such  finding  to  be  recorded,  and  thereupon  to 
order  such  person  to  be  kept  in  strict  custody,  until  her 
majesty's  pleasure  h6  known.  K  he  does  not  seem  able  to 
distinguish  between  a  plea  of  guilty  and  not  guilty,  this  is 
enough  to  justify  the  jury  in  finding  him  of  unsound  mind. 
So,  aho,  if  he  has  not  suflicient  intellect  to  comprehend 
the  course  of  proceedings,  so  as  to  make  a  proper  defense, 
and  challenge  jurors,  and  the  like.(/)  It  will  be  remem- 
bered that,  although  the  prisoner  was  sane  when  the  crime 
was  committed,  if  he  appears  to  be  insane  at  the  time  of 
arraignment  (or,  indeed,  at  any  subsequent  period),  the 
trial  will  be  deferred  until  he  has  recovered  his  reason.(<7) 
We  may  notice  here  that  no  trial  for  felony  can  be  had, 
except  in  the  presence  of  the  prisoner.  But,  in  cases  of 
misdemeanor,  after  the  prisoner  has  pleaded,  the  trial  may 
go  on,  though  he  is  not  present.  Thus,,  in  a  recent  case  of 
perjury,  when  the  defendant  took  ill,  the  trial  proceeded 
during  his  temporary  absence.(A)  In  indictments  or  in- 
formations for  misdemeanor,  in  the  queen's  bench,  the  ac- 
cused may  appear  by  attorney.(l) 

(/)  R.  V.  Pritchard,  7  C.  A  P.  303. 

(g)  V.  39  and  40  Geo.  3,  c.  94,  g  2.  R.  v.  Berry,  34  L.  T.  (N.  ST)  59U. 
Insanity  at  the  time  of  the  commission  of  the  orime  is  quite  another 
consideration,  and  is  treated  of  elsewhere,    v.  p.  23. 

(h)  R.  V.  Castro. 

(1)  It  was  held  in  Ohio  and  Indiana,  that  the  presence  of  the  accused 
at  his  trial  for  a  felony  is  a  personal  right  which  he  may  waive,  and,  if 
he  voluntarily  absents  himself,  the  trial  may  proceed,  and  verdict  be 
rendered  in  his  absence.  Fight  v.  State,  7  Ohio  (pt.  1),  180;  McCorkle 
V.  State,  14  Ind.  39;  16  Ind.  537. 

But  the  contrary  is  the  prevalent  rule.  State  v.  Hurlburt,  1  Root, 
90;  People  V.  Perkins,  1  Wend.  91 ;  Prine  v.  Commonwealth,  6  Harris 
(Pa.),  103;  State  v.  Hughes,  2  Ala.  102;  Cole  v.  State,  5  Eng.  318; 
Clark  V.  State,  4  Humph.  254 ;  Nomaque  v.  People,  Breese,  100 ;  Peo- 
ple V  Kohler,  5  Cal.  72. 

It  is  now  provided  by  statute,  in  Ohio,  that  if  the  defendant  escapes 
or  forfeits  his  recognizance  aiter  the  jury  are  sworn,  the  trial  shall  pro- 
ceed and  th  '  verdict  be  received  and  recorded ;  if  the  trial  is  for  mis- 
demeanor, the  sentence  shall  also  be  pronounced  in  his  absence,  but, 
if  for  felony,  the  case  shall  be  continued  until  the  convict  appears  in 
court  or  is  retaken.  74  Ohio  L.  350.  The  Kentucky  criminal  code,  { 
183,  has  the  same  provision  as  to  the  triul  of  felonies,  except  that  in 
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If  the  accused  makes  a  simple,  unqaallfied  confeBsioD 
that  he  is  guilty  of  the  offense  charged  in  the  indictment, 
if  he  adheres  to  this  confession,  the  court  has  nothing  to 
do  but  to  award  judgment,  generally  hearing  the  facts  of 
the  case  from  the  prosecuting  counsel.  But  the  court  usu- 
ally shows  reluctance  to  accept  nnd  record  such  confession, 
in  cases  involving  capital  or  other  great  punishment;  often 
it  advises  the  prisoner  to  retract  the  confession,  and  plead 
to  the  indictment.  The  reason  of  this  is  obvious — ^the  de- 
fendant may  not  fully  understand  the  nature  of  the  charge, 
he  may  be  actuated  by  a  morbid  desire  for  punishment,  etc. 
When  the  prisoner  lias  pleaded  guilty,  and  sentence  has 
been  passed,  he  can  not  retract  his  plea  and  plead  not 
guilty .(i)  On  the  other  hand,  a  prisoner  who  has  pleaded 
not  guilty,  may,  by  leave  of  the  court,  on  the  advice  of 
his  counsel,  or  otherwise,  withdraw  that  plea  and  plead 
gm\ty.(j) 

A  free  and  voluntary  confession,  by  the  defendant,  before 
the  magistrate,  if  duly  made  and  satisfactorily  proved,  is 
sufficient  to  warrant  a  conviction,  without  further  corrobo- 
ration; but,  of  course,  the  whole  of  the  confession  must  be 
taken  into  account,  the  part  favorable  to  ihe  prisoner  as  well 
as  that  against  him.  This  confession,  as  also  any  free  or 
voluntary  confession  made  to  any  other  person,  is  merely 
evidence  (though,  if  undisputed,  no  other  evidence  may  be 
needed),  and  is  to  be  widely  distinguished  from  the  confes- 
sion in  court  or  plea  of  guilty. 

In  connection  with  this  subject,  we  must  advert  to  the 
case  of  one  of  several  codefendants  turning  queen's  evidence. 
When  sufficient  evidence  of  a  felony  can  not  be  obtained 

Buoh  case  it  is  at  the  option  of  the  prosecuting  attorney  whether  the 
trial  shall  proceed  or  not.  The  statute  of  Indiana  provides  that  U(» 
person,  prosecuted  for  an  offense  punishable  by  death  or  impriM>nment, 
shull  be  tried  unless  personally  present  during  the  trial.  Act  of  1852, 
VII  Rov.  Stat.  (1876),  pp.  397,  398.  The  Illinois  statute  leaves  the  rule 
a^  at  common  law.  In  Iowa  and  Michigan,  the  statute  provides  that 
no  person  indicted  for  felony  shall  be  tried  unless  personally  present 
(0  R.  V.  Sell.  9  C.  &  P.  346.     ( j)  v.  U.  v.  Brown,  17  L.  J.  (M.  C.)  145. 
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from  other  quaHers,  and  when  it  is  perceived  that  the  tes- 
timony of  one  of  the  accused  would  supply  this  defect,  it 
is  usual  for  the  committing  magistrate  to  hold  out  hope  to 
this  one  that,  if  he  will  give  evidence  so  as  to  bring  the 
others  to  justice,  he  himself  will  escape  punishment.  The 
approval  of  the  presiding  judge  will  have  to  be  obtained.(A) 
Even  during  the  trial,  it  sometimes  happens  that  the  coun- 
sel for  the  prosecution,  with  the  consent  of  the  court,  when 
such  a  course  is  necessary  to  secure  a  conviction,  takes  one 
of  the  defendants  out  of  the  dock,  and  puts  him  in  the 
witness-box — such  prisoner,  of  course,  obtaining  a  verdict 
of  acquittal.0  But,  as  we  shall  see  hereafter  more  fully, 
the  evidence  of  an  accomplice  is  to  be  regarded  with  sus- 
picion, and  requires  corroboration. (m) 

f^k)  K.  V.  Rudd,  1  Leach,  115.  (Q  R.  v.  Rowland,  Ry.  k  M.  401. 

(m)  v.  p.  360. 
20 
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CHAPTER  XI. 


PLEAS. 


If  the  defendant  neither  stands  mute  nor  confesses,  he 
pleads — that  is,  he  alleges  some  defensive  matter.  The 
learning  on  the  subject  of  the  different  pleas  has  become, 
to  a  great  extent,  a  matter  of  history  rather  than  of  prac- 
tice, on  account  of  the  comprehensive  character  of  the  plea 
of  the  general  issue  of  not  guilty,  and  also  on  account  of 
the  right  to  move  in  arrest  of  judgment.  The  following 
are  the  names  of  the  pleas,  in  the  order  in  which  they 
should  be  pleaded : 

i.  Plea  to  the  jnriBdiction.  |  Termed «« rfaa/«»y  pleas." 
n.  Plea  in  abatement.  J 

iii.  Special  pleas  in  bar. 
(a.)  Autrefois  acquit, 
(b.)  Autrefois  convict, 
(c.)  Autrefois  attaint, 
(d.)  Pardon, 
iv.  General  issue  of  not  guilty. 
Each  of  these  will  be  considered  separately.    In  the  next 
chapter,  Demurrers  will  be   noticed.     These,  Blackstone 
treats  as  pleas,  whereas,  in  truth,  they  are  rather  in  the 
nature  of  objections  that  there  is  not  sufficient  case  in  point 
of  law  to  oblige  the  accused  to  plead. 

It  is  not  to  be  understood  that  a  defendant  may,  in  turn, 
go  through  the  whole  of  these  pleas,  resorting  to  the  sub- 
sequent plea  as  a  previous  one  fails.  The  rule  is  that  not 
more  than  one  plea  can  be  pleaded  to  an  indictment  for 
misdemeanor,  or  a  criminal  information.  In  felonies,  if 
the  accused  pleads  in  abatement,  he  may  afterward,  if  the 
plea  is  adjudged  against  him,  plead  over  to  the  felony,  that 
is,  plead  the  general  issue  of  not  guilty. 

i.  Plea  to  the  jurisdiction. — When  an  indictment  is  taken 
before  a  court  which  has  no  cognizance  of  the  offense. 
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the  defendant  may  plead  to  the  jurisdiction,  ^\ithout 
an&weriDg  at  all  to  the  crime  alleged.  This  want  of  juris- 
diction may  arise  either  from  the  fact  that  the  offense  was 
not  committed  within  the  district  of  the  jurisdiction,  for 
example,  if  a  person  be  indicted  in  Kent  for  stabbing  a  per- 
son in  Sussex ;  or  because  the  tribunal  in  question  has  not 
cognizance  of  that  class  of  crimes,  for  example,  if  a  person 
be  indicted  at  the  sessions  for  murder. 

But  this  plea  is  very  seldom  resorted  to,  inasmuch  as  re- 
lief can  be  obtained  in  other  ways.  Thus  the  objection 
that  the  offense  was  committed  out  of  the  jurisdiction  may 
generally  be  urged  under  the  general  issue,  or,  in  certain 
cases,  by  demurrer,  or  by  moving  in  arrest  of  judgment,  or 
by  writ  of  error.  K  the  objection  is  that  the  crime  is  not 
cognizable  in  a  court  of  that  grade,  though  committed 
writhin  the  jurisdiction,  the  defendant  may  demur,  or  have 
advantage  of  it  under  the  general  issue,  or  by  removing  the 
indictment  to  the  queen's  bench  division  and  there  quash- 
ing it. 

The  clerk  of  the  peace  or  of  the  arraigns  may  make  rep- 
lication^ showing  that  the  offense  is  triable  by  the  court. 
And  to  this  the  defendant  may  rejoin. (n) 

ii.  Plea  in  abatement. — This  is  another  dilatory  plea, 
formerly  principally  used  in  the  case  of  the  defendant  be- 
ing misnamed  in  the  indictment ;  for  example,  if  a  wrong 
Christian  name  or  addition  were  given.  But  even  if  the 
defendant  was  successful  on  this  plea,  a  new  bill  of  indict- 
ment with  the  correction  might  at  once  be  framed.  The 
plea  is  now,  however,  virtually  obsolete.  It  has  been  enacted 
that  no  indictment  or  information  shall  be  abated  by  reason 
of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition, 
or  of  wrong  addition,  if  the  court  be  satisfied  of  the  truth 
of  the  plea.  The  court  will  cause  the  indictment  or  in- 
formation to  be  amended,  and  will  call  upon  the  party  to 
plead  thereto,  and  will  proceed  as  if  no  such  dilatory  plea 

(n)  This  pleading  is  done  out  of  court,  and  must  be  distinguished 
from  the  objections  taken  under  the  general  iJsBue  by  the  prisoner  in 
ooart. 
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had  been  pleaded.(o)  And  no  indictment  is  to  be  held 
insufficient  for  want  of,  or  imperfection  in,  the  addition  ol 
any  defendant.(p) 

[A  motion  to  quash  the  indictment  was,  at  common  law, 
addressed  to  the  discretion  of  the  court,  and  courts  differed 
in  their  practice  as  to  the  cases  in  which  the  motion  should 
be  granted  and  as  to  the  stage  of  the  proceeding  at  which 
it  could  be  presented.  In  general,  this  motion  could  b€ 
properly  presented  as  a  speedy  means  of  disposing  of  the 
indictment  where  the  indictment  for  defect  in  substance 
was  bad  on  general  demurrer ;  but  where  the  indictment 
was  for  a  grave  offense,  a  motion  made  on  this  ground 
would  be  overruled,  unless  the  defect  were  obviously  clear; 

2.  Where  the  indictment  was  defective  iu  form,  in  which 
case  the  motion  was  a  substitute  for  a  special  demurrer; 

3.  For  fatal  irregularity  in  the  record  other  than  the  fiace 
of  the  indictment ;  4.  It  was  also  allowed  by  some  courts 
for  irregularity  in  the  proceedings  not  appearing  on  the 
record,  in  which  case  the  motion  filled  the  place  of  a  plea 
in  abatement.  It  must  ordinarily  be  presented  before  issue 
joined,  but  was  i  n  a  proper  case  allowed  after  issue  joined.(l) 
In  such  case,  it  has  been  been  held  by  some  courts,  the  plea 
should  be  withdrawn  before  the  motion  to  quash  can  be 
received.(2) 

The  practice  has  been  reduced  to  certainty  in  most  states 
by  statute.  In  Ohio,  a  motion  to  quash  may  be  made  in 
all  cases  when  there  is  a  defect  apparent  upon  the  face  of 
the  record,  including  defects  in  the  form  of  the  indictmenti 
or  in  the  manner  in  which  the  offense  is  charged.  A  plea 
in  abatement  may  be  made  when  there  is  a  defect  in  the 
record  which  is  shown  by  facts  extrinsic  thereto.  The 
accused  shall  be  taken  to  have  waived  all  defects  which 
may  be  excepted  to  by  a  motion  to  quash,  or  a  plea  in 

(0)  7  Geo.  4,  0.  64,  §  19. 

(p)  14  and  15  Vict.,  o.  100,  {  24.  We  have  already  adverted  to  the 
large  powers  of  ameadment  which  are  given  to  the  court  by  this  stat* 
ute. 

(1)  Commonwealth  v.  Chapman,  11  Cush.  428;  Bagina  v.  Heaae,  9 
Cox  C.  C.  433. 

(2)  Nicholls  V.  State,  2  South.  &39. 
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abatement,  by  demurring  to  the  indictment,  or  pleading  in 
bar  or  the  general  i8flue.(l) 

In  Kentucky,  a  "  motion  to  set  aside  the  indictment "  can 
be  made  only  on  the  following  grounds  :  1.  A  substatitial 
orror  in  the  summoning  or  the  formation  of  the  grand  jury. 

2.  That  some  person  other  than  the  grand  jurors  was  pres- 
ent before  the  grand  jury  when  they  acted  upon  the  in- 
dictment. 3.  That  the  indictment  was  not  found  and  pre- 
sented as  required  by  tbe  code.(2)  ^ 

In  Indiana,  the  court  may  quash  an  indictment  on  mo- 
tion when  it  appears  upon  its  face  either :  1.  That  the 
g^nd  jury  had  no  legal  authority  to  inquire  into  the 
ofTense  charged.  2.  That  the  facts  stated  do  not  constitute 
a  public  offense.  3.  That  the  indictment  contains  any 
matter  which,  if  true,  would  constitute  a  legal  justification 
q£  the  offense  charged,  or  other  legal  bar  to  the  proseeu- 
tion.(3) 

In  Illinois,  all  exceptions  wiiich  go  merely  to  the  form 
of  an  indictment,  shall  be  made  before  trial,  and  no  mo- 
tion in  arrest  of  judgment  or  writ  of  error  shall  be  sus- 
tained, for  any  matter  not  affecting  the  real  merits  of  the 
offense  charged  in  the  indictment.  No  indictment  shall  be 
quashed  for  the  want  of  the  words  '*  with  force  of  arms," 
or  of  the  occupation  or  place  of  residence  of  the^accused, 
nor  by  reason  of  the  disqualification  of  any  grand  juror.(4) 

In  Iowa,  a  "  motion  to  set  aside  an  indictment"  made  by 
the  defendant  must  be  sustained  :  1.  When  the  indictment 
is  not  indorsed  "  a  true  bill  "  by  the  foreman  of  the  grand 
jury.  2.  When  the  names  of  all  the  witnesses  examined 
before  the  grand  jury  are  not  indorsed  on  the  instrument; 
also  where  the  minutes  of  the  evidence  of  the  witnesses 
examined  before  the  grand  jury  are  not  returned  with  it. 

3.  When  it  has  not  been  presented  and  marked  "  filed  " 
as  prescribed  by  the  code.  4.  When  any  person  other  than 
the  grand  jurors  was  present  before  the  grand  jury  when 
the  question  was  taken  upon  the  finding  of  the  indictment, 


(1)  74  Ohio  L.  341.  (2)  Crim.  Code.  ?  15S. 

(3)  ReT.  Stat.  (1876),  p.  399.  (4)  Rev.  Stat.  (I«77),  p.  4/« 
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or  when  any  person  other  than  the  grand  jurors  was  pres- 
ent hefore  the  grand  jury  daring  the  investigation  of  the 
charge,  except  as  required  or  permitted  by  law.  5.  That 
the  grand  jury  were  not  selected,  drawn,  summoned,  im- 
paneled, or  sworn  as  prescribed  by  law.  A  motion  made 
on  the  ground  of  error  in  the  indorsement  of  the  names  oi 
witnesses  will  be  overruled  if  the  error  is  corrected.  As  a 
person  "  held  to  answer,'*  that  is,  committed  or  bound  over 
by  a  magistrate  after  a  preliminary  examination,  has  under 
the  code  the  right  to  challenge  the  array  of  the  grand  jury 
or  any  member  of  it,  no  such  person  is  allowed  to  base  his 
motion  on  the  fifth  ground.  (1) 

In  Michigan,  no  indictment  shall  be  quashed:  1.  PortSe 
omission  or  misstatement  of  the  occupation,  estate,  or  de- 
gree of  the  defendant,  or  of  the  name  of  the  city,  township^ 
or  county  of  his  residence.  2.  For  the  omission  of  the 
word  "  feloniously "  or  of  the  words  "  with  force  and 
arms,"  or  any  words  of  similar  import.  3.  For  omitting 
to  charge  any  oflfense  to  have  been  committed  contrary  to 
the  form  of  the  statute  or  statutes.  4.  For  any  other  de- 
fect or  imperfection  in  matters  of  form,  which  shall  not 
tend  to  the  prejudice  of  the  defendant. (2)  It  is  also  pro- 
vided that  every  objection  to  any  indictment  for  any  formal 
defect  apparent  on  the  face  thereof,  shall  be  ta^ken  by  demurrer 
or  motion  to  quash  before  the  jury  shall  be  sworn ;  and  the 
court  may,  if  it  be  thought  necessary,  cause  the  indictment 
to  be  forthwith  amended  in  such  particular,  and  thereupon 
the  trial  shall  proceed  as  if  no  defect  had  appeared. (3) 

When  the  motion  to  quash  is  granted,  the  court,  in  Ken- 
tucky, must,  and  in  Ohio  and  Iowa  may,  commit  the  de- 
fendant, or  admit  him  to  bail,  that  the  charge  may  be  again 
submitted  to  the  grand  jury,  if  in  session,  or  to  another,  if 
it  is  already  discharged.] 

iii.  Special  pleas  in  bar. — These  are  termed  "  special  "  to 
distinguish  them  from  the  general  issue ;  and  "  in  bar " 
because  they  show  reason  why  the  defendant  ought  not  to 


(1)  Rev.  Stat.  (1873).  p.  674.       (2)  Rev.  Stat  (1871).  pp.  2169,  2170. 
(3)  Ibid.,  p.  2172. 
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answer  at  all,  nor  put  himself  upon  his  trial  for  the  crime 
alleged,  and  thus  they  are  distinguished  from  dilatory  pleas 
which  merely  postpone  the  result. 

All  matters  of  excuse  and  justification  may  be  given  in 
evidence  under  the  general  issue ;  therefore  it  is  hardly 
ever  necessary  to  resort  to  a  special  plea  in  bar,  except  in 
the  four  cases  to  be  examined  more  in  detail.(g) 

If  judgment  on  a  special  plea  in  bar  is  given  against 
the  defendant  in  a  felony,  it  is  to  the  effect  that  he  make 
further  answer  {respondeat  ouster);  but  as  he  generally 
pleads,  at  the  same  time,  the  general  issue,  when  such 
judgment  is  given  against  him  the  jury  proceed  to  inquire 
into  his  guilt,  as  if  the  special  plea  had  not  been  pleaded. 
If  the  plea  is  established  in  his  favor  he  is  discharged.  In 
misdemeanors  the  judgment  is  final,  so  that  if  it  is  against 
the  defendant  he  is  considered  guilty  of  the  offense ;  if  for 
him,  he  is  discharged. 

(a.)  Autrefois  acquit, — When  a  person  has  been  indicted 
for  an  offense  and  regularly  acquitted,  he  can  not  afterward 
be  indicted  for  the  same  offense,  provided  that  the  indict- 
ment were  such  that  he  could  have  been  lawfully  convicted 
on  it.  It  is  against  the  policy  of  the  English  law  that  a 
man  should  be  put  in  peril  more  than  once  for  the  same 
offense.  And,  therefore,  if  he  is  indicted  a  second  time,  he 
may  plead  autrefois  acquit^  and  thus  bar  the  indictment.  It 
is  frequently  a  difiBLcult  matter  to  determine  whether  the 
second  indictment  bears  such  a  relation  to  the  first,  that  the 
latter  is  a  bar  to  the  former.  The  true  test  seems  to  be 
this:  Whether  the  facts  charged  in  the  second  indictment 
would,  if  true,  have  sustained  the  first. (r)  An  acquittal 
for  murder  may  be  pleaded  in  bar  of  an  indictment  f^r 
manslaughter,  and  vice  versa.  So  with  larceny  and  embez- 
zlement; robbery,  and  assault  with  intent  to  rob;  felony. 


(9)  '*  In  fact,  the  only  instance  in  which  a  special  plea  in  bar  seems 
requisite  in  criminal  cases  is,  where  a  parish  or  county  is  indicted  for 
not  repairing  a  road  or  bridge,  etc.,  and  wishes  to  throw  the  onus  of 
repairing  upon  some  person  or  persons  not  bound  of  common  right  to 
repair  it." — Arch.  135. 

(r)  R.  V,  Vandercomb,  2  Leach,  708. 
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and  an  attempt  to  commit  the  felony.  But  an  acquittal  for  lai^ 
ceny  is  no  bar  to  an  indictment  for  false  pretenses;  nor  will  an 
acquittal  as  accessory  bar  an  indictment  as  principal,  and  vice  vena. 
Nor,  again,  is  an  acquittal  on  a  charge  of  stealing  ''  certain  goods'' 
on  the  ground  that  such  goods  are  a  fixture  in  a  building,  a  bar  to 
an  indictment  for  stealing  the  fixture  (r). 

The  prisoner  must  satisfy  the  court :  first,  that  the  former  indict- 
ment, on  which  an  acquittal  took  place,  was  sufficient,  in  point  of 
law,  so  that  he  was  in  jeopardy  upon  it ;  [and  he  must  satisfy  the 
jury]  secondly,  that,  in  the  indictment,  the  same  offense  was 
charged,  for  the  indictment  is  in  such  a  form  as  to  apply  equally  to 
several  different  offenses :  (s)  [thirdly,  of  his  identity  with  the  de- 
fendant in  the  former  prosecution].  To  prove  his  acquittal  he  may 
obtain  a  certificate  thereof  from  the  officer  or  deputy  having 
custody  of  the  records  of  the  court  where  the  acquittal  took 
place  (t). 

(b).  Autr^ois  eoniAet. — A  former  conviction  may  be  pleaded  in 
bar  of  a  subsequent  indictment  for  the  same  offense;  and  this, 
whether  judgment  were  given  or  not.  The  same  rules  as  in  the 
plea  of  autrefois  dcquU  generally  apply ;  thus  there  is  the  same  test 
as  to  the  identify  of  the  crime. 

[The  plea  of  former  conviction  need  not  aver  that  judgment 
was  rendered  on  the  verdict;  for,  if  judgment  were  so  rendered,  the 
appropriate  plea  was  formerly,  when  the  forms  were  established, 
avirefois  attaint;  and,  if  the  verdict  of  guilty  had  been  set  aside, 
that  was  matter  for  replication  by  the  prosecution.  There  would 
seem  to  be  as  good  reason  for  holding  a  plea  of  former  acquittal 
sufficient,  without  averring  judgment  thereon;  for  a  verdict 
of  acquittal  is  a  finality — it  operates  as  a  discharge  of  the 
accused,  and  judgment  thereon  is  a  matter  of  course.  The 
English  rule,  however,  is  that  the  plea  of  former  acquittal  should 
aver  judgment  on  the  verdict. (1)     But  in  the  United  States,  it 

(r)  R.  V.  O'Brien,  46  L.  T.  N.  S.  177. 

(fi)  Parke,  B.,  in  K.  v.  Bird,  2  Den.  94,  98;  [Bainbridge  v.  State,  80  Ohio 
St.  264;  SUte  v.  Small,  51  Mo.  197,] 

(<)  14  and  15  Vict.,  c.  99,  §  18. 

(1)  2  Hale  P.  C.  243;  Rex  v.  Sheen,  2  C.  &  P.  634,  where  the  form  of  tb* 
plea  is  commended  by  the  court. 
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is  geuerully  ijeld  thai  jndgriicMtt  need  not  be  averred  in  a 
plea  ot  former  ucqnittul.(i) 

The  coustitutioii  ot  the  Uniied  States  provides  that  no 
ptraon  shell  be  subject,  tor  the  same  offense,  to  be  twice 
put  in  jeopardy  ot  life  or  limb.  The  equivalent  provision 
iu  the  state  constitutions  is  more  commonly  in  the  form 
that  no  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense.  In  Iowa,  it  is:  No  person  shall,  after  acquittal, 
be  tried  for  the  same  offense.  Jeopardy  begins  when  the 
trial  jury  is  sworn.  It',  after  that,  without  assent  of  the 
defendant,  the  prosecuting  attorney  enters  a  nolle  prosequi^ 
or  the  court,  without  sufficient  cause,  discharges  the  jury, 
the  effect  is  the  same  as  an  acquittal ;  the  defendant  is 
finally  discharged,  and  can  not  be  tried  again.  The  defense 
of  "once  in  jeopardy"  is  therefore  broader  than  the  strict 
plea  of  "former  acquittal."  Forms  of  plea  in  such  case 
are  given  in  Wharton's  Precedents,  Form  1157,  and  1 
Bishop  on  Criminal  Procedure,  §  585.  Such  defense  and 
forms,  however,  are  undoubtedly  included  in  the  general 
designation,  *'  plea  of  former  acquittal." 

"Legal  jeopardy  does  not  arise,  if  the  court  has  no  ju- 
risdiction of  the  offense.  Commonwealth  v,  Peters,  12 
Mete.  (Mass.)  387;  Commonwealth  v,  Goddard,  13  Mass, 
465;  People  17.  Tyler,  7  Mich.  161. 

'*  Nor  is  Buch  party  put  in  legal  jeopardy,  if  it  appears 
that  the  tirat  indictment  was  clearly  insufficient  and  invalid. 
Commonwealth  <'.  Bakemau,  105  Mass.  53;  Gerard  i?.  Peo- 
ple, 3  III.  362;  People  v.  Cook,  10  Mich.  164;  Mount  v. 
Commonwealth,  2  Duv.  (Ky.)  93. 

'*  Nor  if,  by  any  overruling  necessity,  the  jury  are  dis- 
charged without  a  verdict.  Uifited  States  r.  Perez,  9 
Wheat.  579;  People  v.  Goodwin,  18  Johns.  187;  Common- 
wealth V.  Bowden,  9  Mass.  494 ;  Commonwealth  'v.  Pur- 
chase, 2  Pick,  521. 

"Nor  is  such  party  put  in  legal  jeopardy,  if  the  term  of 
court,  as  fixed  by  law,  comes  to  an  end  before  the  trial  ia 


(1)  Dictum  in  State  v.  Elden.  41  Maine,  H5;  State  v.  Benbam,  1 
Conn.  414;  West  v.  State,  2  Zabrisk.  2li;  State  v.  Novell,  2  Yerg.  24: 
Mount  V.  Stote.  14  Ohio.  295. 
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finished.  State  v.  Brooks,  3  Hamph.  70 ;  State  v.  Mahala, 
10  Yerg.  532 ;  State  v.  Battle,  7  Ala.  259 ;  In  re  Robert 
Spier,  1  Dev.  &  Bat.  Law,  491 ;  Wright  v.  State,  5  Ind.  290. 

"Nor  if  the  jury  are  discharged  before  verdict,  with  the 
consent  of  the  accused,  expressed  or  implied.  State  v. 
Slack,  6  Ala.  676. 

'*  Nor  if  the  verdict  is  set  aside  on  motion  of  the  accused, 
or  on  writ  of  error  based  on  his  behalf.  State  v.  Redman, 
17  Iowa,  329. 

"  Nor  in  case  the  judgment  is  arrested  on  his  motion. 
People  V.  Casborus,  13  Johns.  351."(1) 

To  this  may  be  added,  as  perhaps  not  included,  nor  if  the 
jury  is  discharged,  after  considering  the  cause  for  such  a 
length  of  time  as  to  leave  no  reasonable  expectation  that 
they  will  be  able  to  agree  upon  a  verdict.(2) 

A  former  acquittal  or  conviction  will  not  be  a  defense, 
if  it  was  procured  by  the  fraud  of  the  defendant.(3) 

K  the  former  indictment  was  so  defective  that  judgment 
might  have  been  reversed,  yet,  if  the  judgment  has  been 
executed  and  performed,  the  plea  of  former  conviction  will 
prevail.(4) 

When  one  act  constitutes  two  distinct  offenses,  a  convic- 
tion of  one  offense  i^  not  a  bar  to  a  subsequent  indictment 
for  the  other  offense.  As,  where  the  same  acts  consTitut^ 
the  offense  of  keeping  a  tippling-shop,  and  the  distinct  of- 
fense of  being  a  common,  seller  of  intoxicating  liquor3.(5) 
So,  it  has  been  held  a  conviction  of  being  a  common  seller 
of  intoxicating  liquors  is  not  a  bar  to  an  indictment  for  a 
single  illegal  sale  during  the  time  embraced  in  the  first  in- 
dictment(6) — though  the  contrary  has  been  held.(7) 

(1)  Clifford.  J.,  in  Coleman  v.  Tennessee,  97  U.  S.  509-621. 

(2)  Dobbins  v.  State,  14  Ohio  St.  493. 

(3)  Commonwealth  v.  Alderman,  4  Mass.  477;  State  v.  Little,  1  X. 
U.  257;  State  v.  Reed,  26  Conn.  202;  Commonwealth  v.  Jackson,  2  Va. 
Cases,  501;  State  v.  Colvin,  11  Humph.  599;  State  v.  Epps,  4  Sneod. 
552;  State  v.  Green,  16  Iowa.  239;  State  v.  Cole,  48  Mo.  70. 

(4)  Commonwealth  v.  Loud,  3  Mete.  (Mass.)  32S. 

(5)  State  V.  Inness,  53  Maine,  -336;  Commonwealth  v.  McShane,  IIC 
Mass.  :)U2. 

(6)  State  V.  Maher.  35  Maine.  225.     (7)  S tote  v.  Nutt,  2S  Vor.  698. 
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Where  one,  at  the  same  time,  by  the  same  act,  passed 
several  forged  checks,  or  stole  several  articles,  only  a  single 
offense  was  committed ;  and  a  conviction,  upon  a  charge 
of  passing  one  of  the  checks,  or  stealing  one  of  the  arti 
cles,  is  a  conviction  of  that  offense,  and  is  a  bar  to  an^ 
other  indictment  for  passing  or  stealing  the  rest.(l) 

The  true  test  is  whether  the  evidence  necessary  to  sup* 
port  the  second  indictment  would  have  been  sufficient  to 
prove  a  legal  conviction  in  the  iirst.(2) 

A  defendant  may  be  found  guilty  either  of  the  whole 
of  the  offense  as  charged  in  the  indictment,  or  of  any  less 
offense  included  therein.  Hence,  if  found  guilty  of  the 
whole  offense  charged,  he  can  not  be  subsequently  con- 
victed of  any  less  offense  charged  therein.  And,  if  he  is 
indicted  for  an  offense,  and  convicted,  and  should  there- 
after be  indicted  for  a  greater  ofiense,  including  the  one  for 
which  he  has  been  convicted,  he  could  not  be  found  guilty, 
without  being  convicted  again  of  the  same  offense  of  which 
he  has  already  been  convicted.  But  this  is  limited  by  an- 
other rule.  It  was  the  rule  that  one  could  not,  under  an 
indictment  for  felony,  be  convicted  of  a  misdemeanor ;  and 
if,  upon  trial  for  a  misdemeanor,  the  evidence  should  prove 
a  felony  including  the  misdemeanor,  the  practice  was  to 
discharge  the  defendant,  and  have  him  indicted  for  the  fel- 
ony. And,  though  this  rule  and  this  practice  are  now  gen- 
erally abrogated  in  the  United  States,  it  is  still  generally 
held  that  a  defendant  indicted  for  a  felony  can  not  plead  in 
bar  a  previous  conviction,  under  an  indictment  or  charge 
of  misdemeanor,  for  the  same  transaction.  It  is  held  that 
a  conviction  for  simple  assault  and  battery  is  pot  a  bar  to 
an  indictment  for  assault  with  intent  to  kill  and  murder,(3) 
an  assault  with  a  deadly  weapon,(4)  an  assault  with  intent 

(1)  State  V.  Egglescht,  41  Iowa,  574;  Ben.  v.  State,  22  Ala.  91 ;  Fishei 
V.  Commonwealth,  1  Bush,  211;  Clem  v.  State,  42  Ind.  420;  Black  v. 
State,  38  Ga.  187 ;  Lorton  v.  State,  7  Mo.  55. 

(2)  Price  v.  State.  19  Ohio,  423. 

(3)  State  V,  Hattabaugh,  Supreme  Court  of  Indiana,  May  Term 
1879,  Cent.  Law  J.,  August  1,  1879. 

(4)  Severin  v.  People,  37  lU.  414. 
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to  do  great  bodily  injiiry,(l)  or  to  an  indictment  for  mnp- 
der(2)  or  nianslaughter.(3)  In  State  r.  Hattabaugh,  the 
court  say :  A  conviction  or  acquittal  of  a  simple  assault 
and  battery  can  not  be  pleaded  in  bar  to  a  subsequent  prose- 
cution for  the  same  assault  and  battery  with  intent  to  com- 
mit a  felony ;  but  it  can  be  put  in  evidence,  so  that,  if  the 
jury  should  fail  to  find  the  felonious  intent,  they  can  not 
convict  again  of  the  simple  assault  and  battery.] 

(c.)  Autrefois  attaint. — ^Formerly  when  a  person  was  at- 
tainted, as  long  as  the  attainder  was  in  force  he  was  con- 
sidered legally  dead.  Therefore  a  plea  of  an  already  exist- 
ing attainder  was  a  bar  to  a  subsequent  indictment  for  the 
same  or  for  any  other  felony,  on  the  ground  that  such  second 
prosecution  of  a  person  already  dead,  and  whose  property 
had  been  forfeited,  would  be  useless.  But  now  an  attain- 
der is  no  bar  unless  the  attainder  be  for  the  same  ofiense  as 
that  charged  in  the  indictment,(x)  so  that  practically  the 
plea  of  autrefois  attaint  is  a  thing  of  the  past. 

(d.)  Pardon. — A  pardon  may  be  pleaded  not  only  in  bar 
to  the  indictment  (as  in  the  case  of  the  three  pleas  just  no- 
ticed), but  also  after  verdict  in  arrest  of  judgment ;  or,  after 
judgment,  in  bar  of  execution.  But  it  must  be  pleaded  as 
soon  as  the  defendant  has  an  opportunity  of  doing  so; 
otherwise  he  will  be  considered  to  have  waived  the  benefit 
of  it.  The  subject  will  find  a  more  convenient  place  here- 
after.(y) 

iv.  The  general  issue  of  not  guilty, — When  the  prisoner, 
on  being  charged  with  the  offense,  answers  viva  voce,  at  the 
bar,  "not  guilty,"  he  is  said  to  plead  the  general  issue. 
The  consequence  is,  that  he  is  to  be  tried  by  a  jury,  or,  as 
it  is  frequently  stated,  he  puts  himself  upon  the  country 
for  trial.  The  plea  is  recorded  by  the  proper  officer  of  the 
court,  either  by  writing  the  words  ^^po.  se."  {posuit  se 
super  pairiam),  or  at  the  central  criminal  court  by  the  word 
^puts." 

(x)  7  and  8  Geo.  4,  c.  28,  g  4.  (i/)  v.  p.  416. 

(1)  State  v.  Foster,  33  Iowa,  525. 

(2)  Commonwealth  v.  Roby,  12  Pick.  496. 

(3)  Burnii  v.  People,  1  Parker  Crim.  Ca.  182. 
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This  is  much  the  most  common  and  advantageoas  course 
for  the  prisoner  to  take;  unless,  indeed,  he  pleads  guilty, 
and  thereby  the  court  is  induced  to  take  a  more  lenient 
view  of  his  case.  Pleading  the  general  issue  does  not 
necessarily  imply  that  the  prisoner  contends  that  he  did  not 
do  the  actual  deed  in  question,  inasmuch  as  it  does  not  pre- 
vent him  from  urging  matter  in  excuse  or  justification. 
More,  this  is  practically  the  only  way  in  which  he  can  urge 
matter  in  excuse  or  justification.  Thus,  on  an  indictment 
for  murder,  a  man  can  not  plead  that  the  killing  was  done 
in  his  own  defense  against  a  burglar;  he  must  plead  the 
general  issue — not  guilty — and  give  the  special  matter  in 
evidence-  The  pleading  of  the  general  issue  lays  upon  the 
prosecutor  the  task  of  proving  every  material  fact  alleged 
in  the  indictment  or  information ;  while  the  accused  may 
give  in  evidence  any  thing  of  a  defensive  character. 

Issue. — When  the  prisoner  has  pleaded  not  guilty,  the 
record  is  made  up,  both  parties  being  brought  to  an  issue, 
and  both  putting  themselves  upon  their  trial  by  jury.  The 
general  issue  appears  on  the  record:  ^^And  the  said  John 
Styles  forthwith  being  demanded  concerning  the  premises  in 
the  said  indictment  above  specified  and  charged  upon  him^  how 
he  will  acquit  himself  thereof ,  saith  that  he  is  not  guilty  thereof" 
And  on  the  part  of  the  prosecution  the  similiter  is  then 
added:  ^^ And  John  Brown  (the  clerk  of  the  arraigns,  or 
clerk  of  the  peace)  who  prosecutes  for  our  said  lady  the 
queen  in  this  behalf  doth  the  like.  Therefore  let  a  jury  comCj" 
etc.  (2:) 

(z)  For  other  ceremonies  formerly  observed,  and  the  origin  of  th€ 
term  "culprit,"  etc.,  y.  4  Bl.  339,  or  4  St.  Bl.  406,  n. 
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CHAPTER  XH 


DEMURRER 


A  DEMURRBB  is  an  objectioQ  on  the  part  of  the  defendant 
who  admits  the  facts  alleged  in  the  indictment  to  be  trae, 
but  insists  that  they  do  not  in  point  of  law  amount  to  the 
crime  with  which  he  is  charged.  Thus,  if  a  person  is  in- 
dicted for  feloniously  stealing  goodswhich  are  not  the  snb- 
ject  of  larceny  at  common  law  or  by  statute,  he  may  de- 
mur to  the  indictment,  denying  it  to  be  a  felony.  It  is  for 
the  court,  on  hearing  the  arguments,  to  decide  whether  the 
objection  be  good.  The  following  is  the  form  of  a  de- 
murrer : 

^^And  the  said  John  Styles  in  his  own  proper  person  comeih 

into  court  here^  and,  having  heard  the  said  indictment 

(or  information)  read^  saith^  thai  the  said  indictment 

(or  information)  and  the  matters  therein  contained^  in 

manner  and  form  as  the  same  are  above  stated  and 

set  forthy  are  not  sufficient  in  law,  and  that  he  the  said 

•/.  S.  is  not  bound  by  the  law  of  the  land  to  answer 

the  same ;  and  this  he  is  ready  to  verify :  wherefore, 

for  want  of  a  sufficient  indictment  (or  information)  in 

this  behalf  the  said  J.  S.  prays  judgment,  and  that 

by  the  court  he  maybe  dismissed  and  discharged  from 

the  said  premises  in  the  said  indictment  (or  informa- 

tio7i)  specified.^* 

If  on  the  demurrer  judgment  is  given  /or  the  defendant, 

it  is  to  the  effect  that  he  be  discharged,  provided  that  the 

objection   be  a  substantial   one ;  that  the  indictment  be 

quashed,  if  it  is  a  merely  formal  one.     If  judgment  is  given 

against  the  defendant,  in  felonies  the  judgment  is  final ;  in 

misdemeanors  it  is  final,  unless  the  court  should  afterward 

permit  the  defendant  to  plead  over.(a) 

(a)  This  eeems  to  be  the  state  of  the  law  as  settled  in  R.  v.   Fader 
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Demurrers  in  criminal  cases  seldom  occur  in  practice. 
Not  only  is  there  the  risk  of  having  final  judgment  against 
the  defendant,  but  the  same  objections  may  be  brought  for- 
ward in  other  and  safer  ways.  In  cases  of  defects  in  sub- 
stance apparent  on  the  face  of  the  indictment,  generally 
the  defendant  may,  instead  of  dem&rring,  plead  no^  sruilty, 
and  then,  if  convicted,  move  in  arrest  of  judgment.  Thus 
he  has  a  double  chance  of  getting  ofi*,  first  on  the  facts  of 
the  case,  then  on  the  point  of  law.  But  this  course  can 
not  be  taken  when  the  defect  in  the  indictment  is  cured  by 
verdict,  (ft) 

Formerly  there  was  another  kind  of  demurrer  besides  the 
general  demurrer  to  which  we  have  been  referring,  namely, 
a  special  demurrer,  usually  termed  a  ^'  demurrer  in  abate- 
ment." This  was  founded  on  some  formal  defect  in  the  in- 
dictment, whereas  a  general  demurrer  is  founded  on  some 
substantial  defect.  But  now  no  demurrer  lies  in  respect  of 
the  defects  specified  in  the  24th  section  of  14  and  15  Vict.,  c. 
100  ;(c)  and  demurrers  for  other  formal  defects  are  prac- 
tically rendered  useless  by  section  25  of  the  same  statute, 
which  provides  that  every  objection  to  an  indictment  for 
atiy  formal  defect  apparent  on  the  face  thereof  shall  be 
taken  by  demurrer  or  motion  to  quash  the  indictment  be- 
fore the  jury  are  sworn,  and  not  afterward  ;  and  the  court 
before  which  such  objection  is  taken  for  any  formal  defect 
may,  if  it  be  thought  necessary,  cause  the  indictment  to  be 
forthwith  amended  in  such  particulars,  and  thereupon  the 
trial  will  proceed  as  if  no  such  defect  had  appeared. 

[In  Kentucky,  where  all  pleadings  subsequent  to  the  in- 
dictment are  oral,  when  the  defendant  says  he  demurs,  the 
clerk  makes  an  entry  on  the  record,  "  The  defendant  de- 
murs to  the  indictment."  A  demurrer,  there,  is  proper- 
man,  1  Ben.  569;  3  C.  A  K.  353;  though  some  etill  contend  that  in 
felonies,  after  judgment  against  the  defendant,  he  may  still  plead  not 
guilty ;  and  a  defendant  has  been  allowed  to  demur  and  plead  not 
guilty  at  the  same  time. 

(b)  v.  7  Geo.  4,  o.  64,  2  21.     Heymann  v.  R.,  L.  R,  8  Q.  B.  105;  It.  v. 
V  Goldsmith,  L.  R.,  2  C.  0.  R.  74;  42  L.  J.  (M.  C.)  94. 

(e)  V.  P..266 
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1.  If  it  appear  from  the  indictment  that  the  offense  was 
not  committed  within  the  local  jurisdiction  of  the  court. 

2.  If  the  indictment  do  not  substantially  conform  to  the 
requirements  of  the  code  as  to  its  form  and  structure. 

3.  If  more  than  one  offense  be  charged  in  the  indictment, 
except  as  permitted  by  the  code.  4.  If  the  facts  stated  do 
not  constitute  a  public  offense.  5.  If  the  indictment  con- 
tain matter  which  is  a  legal  defense  or  bar  to  the  prosecu- 
tion. If  it  appear  that  the  offense  is  a  felony,  and  was 
committed  in  some  other  county  in  the  state,  the  defend- 
ant, together  with  the  indictment  and  all  original  papers, 
is  transferred  to  the  county  having  jurisdiction.  If  there 
is  an  improper  misjoinder  of  offenses,  the  demurrer  will  be 
overruled,  upon  the  prosecuting  attorney's  dismissing  one 
of  the  charges.  If  the  demurrer  is  sustained  on  the  fifth 
ground,  the  defendant  must  be  discharged,  and  judgment 
entered  in  his  favor.  If  sustained  on  any  other  ground, 
the  indictment  may  be  submitted  to  another  grand  jury, 
and  the  defendant  held  meanwhile  on  bail.(l) 

In  Iowa,  the  defendant  may  demur  when  it  appears 
upon  the  face  of  the  indictment  either — 1.  That  it  does  not 
conform  substantially  to  the  requirements  of  the  criminal 
code.  2.  That  the  indictment  contains  any  matter  which,  if 
true,  would  constitute  a  legal  defense  or  bar  to  the  prosecu- 
tion. If  the  demurrer  is  sustained  on  the  ground  that  the  of- 
fense charged  was  within  the  exclusive  jurisdiction  of  an- 
other county  in  the  state,  the  same  proceedings  are  taken  as 
in  Kentucky.  If  sustained  on  the  second  ground,  the  judg- 
ment is  final,  and  the  defendant  is  discharged.  If  sustained 
on  any  other  ground,  the  defendant  is  discharged,  unless 
the  court  is  of  opinion  the  objection  can  be  remedied  or 
avoided  in  another  indictment;  in  which  case,  the  court 
may  order  it  to  be  submitted  to  another  or  the  same  grand 
jury,  the  defendant  being  held  meanwhile  on  bail.(2) 

In  Michigan,  objection  for  a  formal  defect  appearing  on 
the  face  of  the  indictment  may  be  taken  by  demurrer  as 
well  as  by  motion  to  quash ;  and,  if  sustained,  the  court 

(1)  Crim.  Code,  §J  164-170.  (2)  Rev.  Stat.  (1873),  jk  67fi, 
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may  order  the  indictment  to  be  forthwith  amended,  and 
the  case  proceed.  (1) 

In  Ohio,  the  only  ground  of  demurrer  allowed  by  the 
code,  is  that  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  punishable  offense,  or  that  the  intent  is  not  al- 
leged, when  proof  of  it  is  necessary  to  make  out  the  off'ease 
charged.  (2) 

When  a  demurrer  is  overruled,  it  is  now  generally  pro- 
vided by  statute  that  the  defendant  shall  have  leave  to 
plead.  It  is  also  provided,  in  Iowa,  that,  if  he  then  fails 
to  plead,  final  judgment  may  be  rendered  against  him  on 
the  demurrer.(8) 


TRIAL. 


It  will  not  be  necessary  to  describe  the  various  modes  of 
trial  which  have  been  long  abolished,  namely,  the  ordeal, 
the  corsned,  trial  by  battle.(rf)  The  last  of  these  was  sup- 
pressed by  59  George  3,  c.  46,  in  consequence  of  a  case(«) 
in  which  the  person  accused  demanded  the  settlement  of 
the  question  by  a  fight. 

The  only  modes  of  trial  which  now  remain  are : 

A.  Trial  of  peers  in  the  court  of  parliament  or  the  court 
of  the  lord  high  steward. 

B.  Trial  by  jury  (or  by  the  country — per  patriam) — the 
trial  by  his  peers,  which  every  Englishman  is  entitled  to 
claim.(/)  This,  of  course,  is  the  ordinary  mode  of  trial, 
both  at  the  sessions,  the  assizes,  the  central  criminal  court, 
and  the  queen's  bench  division.  It  is  this  with  which  we 
have  now  to  deal,  taking  the  various  steps  in  their  order. 

(1)  Rev.  Stat.  (1871),  p.  2172.  (2)  74  Ohio  L.  341. 

(3)  Kev.  Stat.  (1873),  p.  676. 

{<[)  A  full  account  will  be  found  in  the  various  editions  of  Black- 
stone,  Hallam's  Middle  Ages,  Reeves'  History  of  English  Law,  and  the 
other  works  dealing  with  the  history  of  the  law. 

{e)  Ashford  v.  Thornton.  I  B.  &  Aid.  405. 

(  /* )  Nullas  liber  /lomo  capiatur,  vcl  imprisonetur^  aut  exuUt^  aut  aliquo  aU6 

modo  cUstruatur,  nisi  par  legale  judicium  parium  suorum^  vel  per  legem  terrce, 

Haffna  Charta. 
21 
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CHAPTER  Xm. 


THE  PETTY  JURY 


When  tbe  priBoner  has  put  himself  upou  the  oonntiy, 

the  petty  jurors  are  called  by  the  clerk  to  answer  to  their 
names.  The  list  which  is  thus  called  over  is  the  panel  re- 
turned by  the  sheriflF. 

Who  are  liable  to  serve  on  the  petty  jury,  and  how  are 
they  returned  ?  The  law  on  this  subject  is  contained  chiefly 
in  two  statutes — the  jury  act,  1826,(^7)  and  the  juries  act, 
1870.(A)  The  qualification  of  common  jurors  is  the  follow- 
ing: Every  man  between  the  ages  of  twenty-one  and  sixty, 
residing  in  any  county  in  England,  who  has  in  his  own 
name,  or  in  trust  for  him,  within  th^  same  county,  £10,  by 
the  year  above  reprises  in  lands  or  tenements,  or  in  rents 
therefrom,  or  in  such  lands  and  tenements  taken  together, 
in  fee  simple,  fee  tail,  or  for  the  life  of  himself  or  some 
other  person,  or  lands  to  the  value  of  £20  a  year,  held  by 
lease  for  twenty-one  years  or  longer,  or  for  a  term  of  years 
determinable  on  any  life  or  lives ;  or  who,  being  a  house- 
holder, is  rated  or  assessed  to  the  poor-rate  or  to  the  inhab- 
ited-house duty,  in  Middlesex,  to  the  value  of  not  less  than 
£30,  or,  in  any  other  county,  not  less  than  £20;  or  who  oc- 
cupies a  house  containing  not  less  than  fifteen  windows,  is 
qualified  to  serve  on  petty  juries  at  ihe  courts  at  Westmin- 
ster, in  the  counties  palatine,  and  at  the  assizes,  and  also  at 
both  the  grand  and  petty  juries  at  the  county  sessions.(i) 
Every  burgess  is  qualified  and  liable  to  s«5rve  on  the  grand 
and  petty  juries  at  tbe  borough  quarter  s^3S8ion8.(A:) 

Cerlaiu  exemptions  from  serving  on  juries  are  enumerated 
by  the  juries  act,  1870.  The  following  are  amongst  those 
exempted :    Peers,    members    of   parliament,    clergymen. 


(^)  6  Geo.  4.  c.  50.  (A)  33  and  34  Vict.  c.  77. 

(0  0  Geo.  4.  c.  r)0,  g  I.  (/)  T)  tuul  0  Win.  4,  c.  70,  {  121 
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Roman  Catholio  prieete,  ministers  of  any  congregation  of 
Protestant  Dissenters  or  Jews  whose  place  of  meeting  is 
dnly  registered,  provided  they  follow  no  secular  occupation 
except  that  of  schoolmaster ;  those  actually  practicing  in 
the  law  as  barristers,  solicitors,  managing  clerks,  etc. ; 
officers  of  the  law  courts,  and  acting  clerks  of  the  peace  or 
their  deputies ;  coroners ;  jailers  and  their  subordinates, 
and  keepers  in  public  lunatic  nsylums ;  physicians,  sur- 
geons, apothecaries,  pharmaceutical  chemists  actually  prac- 
ticing ;  officers  of  the  navy,  army,  or  militia,  or  yeomanry, 
if  on  full  pay  ;  pilots ;  certain  persons  engaged  in  the  civil 
service ;  officers  of  the  police  ;  magistrates  to  a  certain  ex- 
tent ;  burgesses  as  regards  the  sessions  of  the  county  in 
which  their  borough  is  8ituated.(Q 

These  exemptions  must  be  claimed  before  the  revision  of 
the  list  by  the  justices.(m)  Aliens  domiciled  in  England 
or  Wales  for  ten  years  or  upward  may  be  jurors,  if  other- 
wise qualified.(n)  Convicts,  unless  pardoned,  and  outlaws 
are  di8qualified.(o) 

The  mode  in  which  the  sheriff's  list  of  jurors  is  pre- 
pared is  the  following :  The  clerk  *  of  the  peace  of  every 
county,  riding,  or  division,  on  or  before  July  20th  of  each 
year,  issues  a  precept  to  the  churchwardens  and  overseers 
of  the  poor  of  the  several  parishes,  and  the  overseers  of 
the  poor  of  the  several  townships,  requiring  them  to  make, 
out  before  September  1st  a  list  of  persons  within  their  juris-^^ 
diction  qualified  and  liable  to  serve  on  juries  as  above.  The- 
churchwardens  and  overseers  make  out  the  lists,  affixing^ 
a  copy  to  every  public  place  of  worship  on  the  first  threot 
Sundays  in  September.  The  justices  correct  these  lists  at 
a  special  petty  sessions  held  in  the  last  week  of  September. 
The  lists  are  then  copied  by  the  clerk  of  the  peace  into  the 
jurors'  book ;  and  this  is  delivered  to  the  sheriff  for  use 
during  the  ensuing  year.(/?)     Before  each  assizes  or  sessions 

(/)  33  and  34  Vict.,  c.  77,  g  9.     See  also  34  and  35  Vict.,  c.  103,  g  30. 

(m)  Ibid.,  g  12.  (n)  Ibid.,  g  8. 

(o)  Tbid.,  g  10.     As  to  special  jurors,  v.  p.  321. 

(p)  V.  6  Geo.  4,  c.  60;  2')  and  26  Vict.,  c.  lOS;   33  and  34  Vict.,  c.  77 
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a  precept  Msaet  to  the  sherifi',  requiring  him  to  retera  a 
competent  namber  of  jnrors  from  those  whose  namet  ap- 
pear in  the  current  jurorB*  book.  The  panel  (an  oblong 
piece  of  parchment)  must  contain  the  names  of  the  com- 
petent number  alphabetically  arranged,  with  their  places 
of  abode  and  additions.  The  jurors  must  be  summoned 
six  days  at  least  before  they  are  required  to  attend. (9)  The 
names  of  the  petty  jurors  who  attend  are  registered  and 
each  juror  may  require  from  the  clerk  of  the  peace  a  cer- 
tificate of  his  attendance.  This  exempts  him  from  liability 
to  serve  again  as  a  petty  juror  at  the  assizes  for  one  year 
after  he  has  served  as  such  in  Wales,  Hereford,  Cambridge, 
Hunts,  or  Rutland,  four  years  in  York,  and  two  years  in 
any  other  county,  and  from  liability  to  serve  again  as  a 
grand  or  petty  juror  at  the  sessions  for  one  year  after  ho 
has  served  as  such  in  Wales  or  one  of  the  four  above- 
named  counties,  or  two  years  in  any  other  county.  In 
Middlesex  a  person  is  exempted  from  serving  as  a  juror  at 
any  sessions  of  nisi  prius  or  jail  delivery,  if  he  has  served 
as  such  in  either  of  the  two  terms  or  vacations  next  im- 
mediately  preceding.(r) 

Jurors  who  have  been  summoned  not  attending,  and  not 
giving  sufBcient  reason  for  their  absence,  and  in  court  hav- 
ing been  three  times  ordered  to  appear  and  save  their  fines, 
may  he  fined.  Of  course,  no  person  who  was  on  the  grand 
jury  by  wliicli  the  bill  was  found  can  sit  uj^on  the  petty 
jury  by  which  it  is  tried. 

Tlie  names  of  the  jurors  summoned  are  written  on  tickets 
and  put  into  a  box.  The  twelve  first  drawn  out  are  sworn 
on  the  jury,  unless  absent,  excused, or challeuired, or  unless 
a  previous  riew  of  some  matter  connected  with  the  subject 
in  issue  hus^  been  ordered  by  the  court,  in  which  case  the 
jur<n*s  who  have  had  the  view  are  sworn  first.  The  re- 
maining jurors  are  cither  ordered  by  the  judge  to  rernaiii 
in  attendance  in  case  their  services  should  be  required, 
or  are  allowed  to  retire  until  another  day,  or  are  released 
altogether,  according  to  the  discretion  of  the  judge. 


(7)  Xi  and  34  Vict.,  c.  77,  ?  20.  (r)  6  Geo.  4.  c.  50.  {  42. 
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The  priBoncT  or  prisoners,  for  usually  a  batch  oiF  them 
are  brought  up  at  the  same  time  to  appear  before  the  jury, 
are  apprised  of  their  right  to  object  to  or  challenge  any  (\i 
the  jurors  by  the  clerk  <>f  the  arraigns  or  other  officer 
of  the  court  in  the  following  terms:  '*  Prisoners^  these  men 
that  you  shall, now  hear  called,  are  the  jurors  who  are  to  pass 
beiweeix  our  sovereign  lady  the  queen  and  you^  upon  your  re- 
spective trials  (or,  in  a  capital  case,  upon  yourUfe  and  death) ; 
if  J  thereforCy  you^  or  any  of  you,  will  challenge  them^  or  any  of 
themy  you  must  challenge  them  as  they  come  to  the  book  to  be 
sworn,  and  before  they  are  sworn  y  and  you  shall  be  heard  J* 
The  twelve  jurors  are  then  called  by  the  proper  officer. 
Challenges  may  be  made,  not  only  on  behalf  of  the  pris- 
oner, but  also  on  behalf  of  the  crown.  They  are  of  two 
kinds:  (a.)  For  cause;  (b.)  peremptory.  The  former  are 
either — 

i.  To  the  array,  when  exception  is  taken  to  the  whole  , 

panel, 
ii.  To  the  polls,  when  particular  individuals  are  ob- 
jected to. 

i.  The  challenge  to  the  array  is  an  objection  to  the  whole 
body  of  jurors  returned  by  the  sheriflF,  not  on  account  of 
their  individual  defect-*,  but  for  some  partisdity  or  default  in 
the  sheriff  or  his  under-officer  who  arrayed  the  panel.  It 
maybe  either — (a.)  A ;?rmcipaf  challedge, which  is  founded 
on  some  manifest  partiality,  as  if  the  sheriff  be  the  prose- 
cutor or  person  injured,  or  be  closely  connected  with  such 
person,  or  if  he  has  any  pecuniary  interest  in  the  trial,  or 
be  influenced  in  his  return  of  jurors  by  the  prosecutor  or 
defendant,  or  if  he  be  counsel,  attorney,  etc.,  in  the  case ; 
or  it  may  be  founded  on  some  error  on  the  part  of  the 
sheriff.  If  the  cause  of  challenge  is  substantiated  the 
court  will  quash  the  array,  (b.)  Challenge  for  favor,  in 
cases  where  the  ground  of  partality  is  less  apparent 
and  direct,  as  when  one  of  the  parties  is  tenant  to  the 
sheriff. 

The  challenge  to  the  array  ought  to  be  in  writing,  and 
must  state  specifically  the  ground  of  objection.  How  is  it 
to  be  determined  whether  it  shall  take  effect?    The  other 
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side,  prosecution  or  defense,  may  either  plead  to  the  chal- 
lenge, traversing  or  denying  its  cause,  or  may  demur  to  it 
as  insufficient.  If  it  is  demurred  to,  the  court  will  decide 
the  demurrer.  If  the  other  side  pleads  to  the  challenge, 
two  triers  are  appointed  by  the  court  (generally  from  the 
jurymen  returned),  and  are  sworn  and  charged  to  try 
whether  the  array  is  an  inipartial  one.  Sometinjes  it  is 
tried  by  the  coroners,  or  by  othei^s,  the  mode  being  left  to 
the  discretion  of  tlie  court. (5)  If  the  challenge  is  found  to 
be  well-grounded,  a  new  venire  is  awarded  to  the  coroners; 
or,  if  they  are  interested,  to  the  elisors  (two  clerks  of  the 
court,  or  two  persons  named  by  the  court  and  sworn). 
The  return  of  these  elisors  can  not  be  questioned. 

Though  the  challenge  to  the  array  he  determined  against 
the  party,  he  may  still  have — 

ii.  A  challenge  to  the  polls. — This  is  also  either  (a)  princi- 
pal ;  or  (b)  for  favor. 

Principal  challenges  may  be  subdivided  into  these : 

Propter  honoris  respectum — where  a  peer  or  lord  of  parlia- 
ment is  sworn  on  a  jury  for  the  trial  of  a  commoner. 

Propter  defectum— -thdit  is,  on  account  of  some  personal 
objection,  as  alienage,  infancy,  old  age,  or  a  want  of  the 
reciuisite  qualification. 

Propter  affect  am — where  there  is  supposed  to  be  a  bias  or 
prospect  of  partiality,  as  on  account  of  the  relationship  of 
u  juror;  or  where  an  actual  partiality  is  manifested,  or 
where  a  juror  has  expressed  an  opinion  as  to  the  result  of 
the  trial. 

Propter  delictum — if  a  person  has  been  convicted  of  an 
infamous  crime  (e.  ^.,  treason,  felony,  perjury,  etc.),  and  has 
not  been  pardoned,  or  has  been  outlawed.(^) 

Challenges  for  favor  are  made  when  there  is  reasonable 
ground  for  suspicion  (as  if  a  fellow-servant  be  one  party), 
but  there  is  not  sufficient  ground  for  a  principal  challenge 
propter  delictum. 

The  challenge  to  the  polls  is  generally  made  orally,  and 

(t)  4  Bl.  353.  (0  34  and  85  Viot,  o.  77,  {  la 


THE   PETTY  JURY.  325 

mnst  be  mado  before  the  juror  bas  kissed  the  book,  though 
often  the  publicity  of  the  matter  id  avoided  by  previous  in- 
timation of  the  objection  being  made  to  the  proper  officer, 
and  in  such  case  probably  the  juror  objected  to  would  not 
be  called.  How  is  the  validity  of  the  challenge  to  be  de- 
termined ?  If  it  is  a  principal  challenge,  by  the  court 
itself ;  if  a  challenge  for  favor,  by  two  jurors  who  have  al- 
ready been  sworn.  But  if  the  challenge  for  favor  is  of  one 
of  the  first  two  jurors,  the  court  appoints  two  indifferent 
persons,  thence  termed  "  triers,"  to  try  the  matter ;  but  they 
are  superseded  as  soon  as  two  are  sworn  on  the  jury.  Wit- 
nesses may  be.  called  to  support  or  defeat  the  challenge,  and 
the  person  objected  to  also  may  be  examined,  but  not  asked 
questions  which  tend  to  Ids  discredit.  It  should  be  noticed 
that,  as  a  rule,  a  person  may  challenge  himself,  upon  which 
he  may  be  examined  on  oath  as  to  the  cause.  So  the  siier- 
iff  may  suggest  the  objection  to  his  array  on  the  ground  of 
his  relationship,  etc. 

The  crown  may  order  any  number  of  persons  called  aa 
jurors  to  stand  by,  and  has  not  to  show  any  cause  for  ex- 
cluding them,  until  the  panel  has  been  gone  through  and 
it  appebcs  that  there  will  not  be  left  enough  jurors  without 
those  ordered  to  stand  by.(.w) 

So  much  for  challenges  for  cause,  to  the  number  of  which 
there  is  no  limit,  and  the  rules  as  to  which  are  generally 
alike,  both  in  criminal  and  civil  cases.  But  there  is  an- 
other kind  of  challenge  known  to  the  criminal  law  alone. 

Peremptory  challenge. — In  felonies  the  prisoner  is  allowed 
to  arbitrarily  challenge,  and  so  exclude,  a  certain  number 
of  jurors  without  showing  any  cause  at  all.  He  can  not 
claim  this  right  in  misdemeanors  ;(x)  but  it  is  usual,  on 
application  to  the  proper  officer,  for  him  to  abstain  from 
calling  any  name  objected  to  by  the  prosecution  or  defend- 

(tt)  V.  Mansell  v  R.,  27  L,  J.  (M.  C.)  4. 

(r)  *'  It  is  equally  absurd  that  in  the  case  of  a  trifling  theft,  the  pris- 
oner should  have  the  right  of  peremptorily  challenging  twenty  jurors, 
whilst  a  man  accused  of  perjury  might  see  his  bitterest  enemy  in  the 
jury  box,  and  be  unable  to  get  rid  of  him  as  a  juror,  unless  he  could 
giro  judicial  proof  of  his  enmity." — Fitz.  St.  106. 
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ant  u-ithin  reasoDable  limits;  and  this  course  has  been 
sanctioned  by  the  court  (y) 

The  defendant  may  peremptorily  challenge  to  the  num- 
ber of  thirty-five  in  treason,  except  in  that  treason  which 
consists  of  compassing  the  queen*a  death  by  a  direct  attempt 
against  her  life  or  penion.(z)  In  such  excepted  case,  in 
murder,  and  all  other  felonies,  the  number  is  limited  to 
twenty.(a)  If  challenges  are  made  beyond  the  numbei 
allowed,  those  above  the  number  are  entirely  void,  uud  the 
trial  proceeds  as  if  no  such  extra  challenge  had  liecii 
made.  (6) 

The  court  itself  may  take  out  of  the  panel  the  names 
of  any  jarora  and  insert  others  where  such  a  course  is 
nece88ary.(<?) 

If  asufScieiit  niiml>cr  of  jurors  do  not  appear,  or  if  l»y 
means  of  chalicnges  or  exemptions  a  sufficient  number  of 
unexceptionable  ones  do  not  remain,  either  side  may  pray 
a  taleSy  that  is,  a  supply  of  such  men  as  are  summoned  upon 
the  panel,  in  order  to  make  up  the  deficiency  (generally 
from  the  bystanders,  tales  de  circumstaidibus) ;  but  this  course 
seems  to  require  a  warrant  from  the  attorney-general. (rf) 
The  usual  course,  however,  at  the  assizes,  is  for  the  juds^e 
to  order  the  sheriff  to  return  a  new  panel  instarUeTj  without 
further  precept ;  and  at  sessions,  for  the  justices  to  is- 
sue a  special  precept  commanding  the  sheriff  to  return  a 
sufficient  number  of  jurors  immediately. 

(y)  The  restsons  which  Blackstone  assigns  are:  1.  As  every  one 
must  be  sensible  what  sudden  impressions  and  unaccountable  preju- 
dices we  are  apt  to  conceive  upon  the  bare  looks  and  gestures  of  an- 
other, and  how  necessary  it  is  that  a  prisoner  should  have  a  good  opin- 
ion of  his  jury,  the  want  of  which  might  totally  disconcert  him;  the 
law  wills  not  that  he  should  be  tried  by  any  one  against  whom  he  has 
conceived  a  prejudice,  even  without  being  able  to  assign  a  reason  for 
such  dislike.  2.  Because,  upon  challenges  for  cause  shown,  if  the  rei^ 
son  assigned  prove  insufficient  to  set  aside  the  juror,  perhaps  the  b^re 
questioning  his  indifference  may  sometimes  provoke  a  resentment.— 
4  Bl.  353. 

(z)  39  and  40  Geo.  3,  c.  93.  (a)  6  Geo.  4,  c.  50,  {  29. 

(b)  7  and  8  Geo.  4,  c.  28,  g  3.  («?)  6  Geo.  4,  c.  50,  {  29. 

(d)  2  Hawk.,  c.  41,  {18;  4  Bl.  355*.  Arch.  164. 
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When  the  jury  have  once  been  sworn  they  can  not  leave 
the  box  without  the  leave  of  the  court,  and  then  only  in 
company  with  some  officer  of  the  court.  If,  in  consequence 
of  being  unable  at  once  to  come  to  a  conclusion,  they  ob- 
tain leave  to  withdraw  in  order  to  consider  their  verdict, 
they  are  kept  apart  from  any  one,  under  the  charge  of  an 
officer,  who  is  sworn  not  to  speak  to  them  (except  to  ask 
I  hem  whether  they  have  agreed),  or  suffer  any  one  else  to 
do  so.  Their  verdict  will  he  set  aside  if  they  speak  with 
any  one  interested,  or  cast  lots  as  to  which  way  they  shall 
decide.  In  these  and  other  cases  of  delinquency  they  may 
be  fined.  By  leave  of  the  court  they  may  have  reasonable 
refre8hment.(e)  If  the  trial  is  adjourned  over  night  in 
treason  or  felonies^  the  jury  retire  in  custody  of  the  sheriff 
and  his  officer,  who  are  sworn  to  keep  them  together.  In 
misdemeanors  they  are  allowed  to  go  home  on  engaging  not 
to  listen  to  any  thing  spoken  to  them  as  to  the  case  under 
trial.  If  during  the  trial,  before  verdict  is  given,  one  of 
the  jury  dies,  or  is  takeu  so  ill  that  he  is  not  able  to  pro- 
ceed with  the  trial,  or  without  permission  leaves  the  box,(/') 
the  jury  is  discharged  and  a  new  one  sworn  to  try  the  case. 
Of  course  in  such  an  event  the  remaining  eleven  may,  and 
most  frequently  will,  be  in  the  new  jury. 

We  have  been  hitherto  referring  to  common  juries.  But 
as  in  civil,  so  in  criminal  ca8es,  special  ]\kr\QA  are  sometimes 
summoned.  But  this  is  only  in  misdemeanor?,  where  the 
record  is  in  the  queen's  bench  division,  and  only  by  per- 
mission of  the  court  on  motion  of  cither  the  prosecutor  or 
the  defendant.  The  party  applying  for  a  special  jury  must 
pay  the  extra  fees  and  expenses,  unless  the  court  certifies 
that  it  was  a  proper  case  to  be  tried  by  a  special  Jury. 
These  jurors  are  taken  from  a  higher  class  than  common 
junirs,  theii*  qualifications  being  determined  by  8tatute.(5^) 
The  instances  of  the  trial  of  a  criminal  case  by  a  special 
jury  are  so  rare  that  we  need  not  enter  into  further  par- 
ticulars. 

Another  exceptional  form  of  jury  was,  until  lately,  some- 

(«)  V.  33  and  34  ^ict,  c.  77,  §23.     ( /)  R.  v.  Wood,  10  Cox,  673. 
{g)  33  and  34  Vict.,  c.  77,  J  C. 
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times  demanded ;  a  jury  de  medietate  Ungues,  Formerly,  in 
cases  of  felony  or  misdemeanor,  but  not  of  treason,  an 
alien  might  claim  his  riglit  to  be  tried  by  a  jury,  half  of 
whose  number  were  aliens,  or,  at  least,  if  not  half,  as  many 
as  the  town  or  place  could  furnish.  But  this  privilege  waa 
taken  away  by  the  naturalir.ation  act,  1870 ;  (h)  and  now  an 
alien  is  tried  as  if  he  were  a  natural-born  subject.(«) 

[In  some  states,  as  Ohio,  Kentucky,  and  Iowa,  the  whole 
subject  of  challenging  is  determined  in  great  detail  by 
statute ;  in  others,  the  grounds  for  challenge  are  left  sub- 
stantially as  at  common  law.  The  rhallenge  on  the  ground 
of  a  previously  formed  or  expressed  opinion  as  to  the  de- 
fendant's guilt  has  given  rise  to  more  decisions  in  the 
United  States  than  on  all  other  grounds  together.  A 
digest  of  the  decisions  may  be  found  in  the  note  to  §  771, 
1  Bishop's  Criminal  Procedure.  If  the  proposed  juror,  in 
a  capital  case,  has  such  conscientious  scruples  against  capi- 
tal punishment  that  he  would  not  find  a  verdict  of  guilty, 
he  must,  if  challenged,  be  excluded.  When  he  admits  he 
has  a  fixed  opinion  against  capital  punishment,  but  does 
not  say  ho  would  not  find  a  verdict  of  guilty,  it  has  been 
held  he  should  be  cxc]uded.(l)  And,  co7itra,(2)  It  has  like- 
wise been  held  good  ground  for  challenge  that  the  juror 
would  not  render  a  verdict  of  guilty  on  circumstantial  evi- 
dence ;(3)  that  he  does  not  think  the  matter  charged  against 
the  defendant  is  a  crinio;(4)  that  he  holds  the  statute  under 
which  the  defendant  is  indicted  unconstitutional,  and,  there- 
fore, would  not  bring  in  a  verdict  of  guilty.(5) 

An  exemption  is  a  jtrivilege  of  the  juror;  if  he  does  not 
choose  to  claim  it,  his  failure  does  not  give  either  party 
ground  for  challenge. 


(h)  33  and  34  Vict.,  c.  14,25. 

(/)  We  have  already  referred  to  another  case  of  soKMtUed  jury  di 
med'etate  Ungues,  v.  p.  300. 

(1)  O'Brien  v.  People,  36  N.  Y.  276;  Walker  v.  State,  40  Ala.  825. 

(2)  Atkins  v.  State.  16  Ark.  568 ;  People  v,  Stewart,  7  Cal.  140;  Com 
mon wealth  v.  Webster,  5  Cush.  295. 

(3)  Gates  v.  People,  14  III.  433.        (4)  Choteau  v.  Pierre.  9  Mo.  3. 
(5)  Co rtimon wealth  v.  Austin,  7  Gray,  51. 
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The  trial  of  a  challenge  for  favor  by  triers  is  generally 
abolished  by  statute,  and  trial  by  the  court  substituted. 

Parties  may  waive  their  right  to  challenge.  If  either 
party,  knowing  the  existence  of  ground  for  challenge,  omits 
to  challenge  before  the  juror  is  sworn,  he  waives  his  right 
to  except  to  the  juror  on  such  ground.  It  is  held  by  some 
courts  that  if  the  party  omits  to  use  the  means  given  to 
him  by  the  law,  of  ascertaining  the  juror's  competency — 
if  he  omits  to  inquire  of  the  juror  or  challenge  him  before 
he  is  sworn — it  is  too  late  to  except  to  him.(l)  In  other 
courts,  this  is  denied  or  qualified.(2) 

If  a  challenge  is  erroneously  overruled,  and  the  juror  is 
then  peremptorily  challenged,  this  is  not  cause  for  new 
trial  or  reversal,  if  the  challenging  party  goes  to  trial  with- 
out exhausting  his  peremptory  challenges.(3) 

In  Ohio,  where  there  are  several  defendants,  and  there 
has  been  no  severance,  each  defendant  is  entitled  to  as 
many  peremptory  challenges  as  if  he  were  tried  alonc.(4) 
In  Kentucky(5)  and  Iowa,(6)  all  the  defendants  con^^titute 
one  party,  and  a  challenge  by  any  one  of  them  is  a  chal- 
lenge by  all. 

In  the  various  states,  statutes  ordinarily  give  the  defend- 
ant in  capital  cases  a  large  number  (in  some,  twenty ;  iu 
others,  twenty- three;  in  Michigan,  thirty)  of  peremptory 
challenges ;  and,  in  all  other  cases,  misdemeanors  as  well 
as  felonies,  a  smaller  number — in  some  states,  two ;  in 
others,  three.    Generally,  the  state  has  a  limited  number — 

(1)  State  V.  Howard,  27  N.  H.  171 ;  Stalls  v.  State,  28  Ala,  25 ;  Gil- 
lespie v.  State,  8  Yerg.  507;  Beck  v.  State,  20  Ohio  St.  228,  the  prin- 
ciple stated  in  a  civil  case,  Kenrick  v.  Heppard,  23  Ohio  St.  333. 

(2)  Commonwealth  v.  Wade,  1 7  Pick.  395 ;  Commonwealth  v.  Flan- 
nagan,  7  Watts  &  S.  515 ;  Thompson  v.  Commonwealth,  8  Qratl.  637 , 
State  V.  Underwood,  6  Ired.  96 ;  Ogle  v.  State,  33  Miss.  383 ;  State  v. 
Bunger,  14  La.  Ann.  461;  Stoner  v.  State,  4  Mo.  368;  State  v.  Qroome, 
10  Iowa,  316. 

(3)  Nimms  v.  State,  16  Ohio  St.  221 ;  Erwin  v.  State,  29  Ohio  St  186; 
Carroll  v.  State,  3  Humph.  315 ;  State  v.  Elliott,  45  Iowa,  486.  But 
eoHtra^  Dowdy  v.  Commonwealth,  9  Gratt.  727. 

(4)  74  Ohio  L.  346.  (5)  Crim.  Code.  J  198. 
(6)  Rev.  Stat.  (1873),  p.  681. 
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the  same  in  all  eases.  In  some  states,  the  uamber  is  three  ^ 
ill  some,  two.  In  Illinois,  the  defendant  and  the  state  ha^e 
alike  twenty  peremptory  challenges  in  capital  cases,  ten  in 
coses  where  the  punishment  is  imprisonment  for  more  than 
eighteen  months,  and  six  in  all  other  cases. (1) 

When  talesmen  are  required  to  fill  the  jury,  the  court 
directs  the  sheriff  to  cull  the  required  number.  The  sher- 
iff is  not  restricted  to  persons  in  the  court-hou8e.(2)  In 
Ohio,  the  statute  prohibitrt  summoning  as  talesman  any 
person  known  to  be  in  the  court-house  at  the  time. 

In  Ohio,  either  party  has  the  right,  when  talesmen  are 
needed,  to  call  upon  the  court  to  draw  up  a  list  of  names 
to  constitue  a  special  venire. 

Under  the  criminal  codes  of  Kentucky(3)  and  Iowa,(4). 
no  juror  is  sworn  as  such,  till  twelve  are  accepted,  when 
the  twelve  are  sworn  together.  In  the  absence  of  statutory 
regulation,  the  court  may  require  both  parties  to  m.ake 
their  peremptory  challenges,  after  having  exhausted  their 
challenges  for  cause,  to  each  juror  as  called,  and,  upon  de- 
fault, may  require  the  juror  to  be  sworn  as  such  at  once, 
before  calling  another.(5)] 


(1)  Rev.  Stat.  (1877),  pp.  405,  406. 

(2)  State  V.  Lamon,  3  Hawks  (N.  C),  175. 

(3)  §  217.  (4)  Rev.  Stat  (1873),  p.  ftSS. 
(5)  Sohufflin  v.  State,  20  Ohio.  St.  233. 
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CHAPTER  XIV. 


THE  HEARING. 


[A  PBB80N  who  18  insane,  ia  held  incompetent  to  defend 
himself.  Accordingly,  provision  is  made  in  most  of  the 
states  that  upon  proper  suggestion  that  a  person  under  in- 
dictment is  insane,  all  proceedings  against  him  shall  be 
stayed  until  that  question  is  determined.  The  determina- 
tion of  that  question  is  not  the  determination  of  any  ques- 
tion arising  under  tlie  indictment,  for  it  is  the  ascertain- 
ment of  his  sanity  or  insanity  at  the  time  the  inquiry  is 
made,  not  his  sanity  or  insanity  at  the  time  the  oilense  is 
charged  to  have  been  committed.  In  Ohio,  if  suggestion 
by  counsel  is  made,  and  the  certificate  of  a  respectable  phy- 
sician is  presented  to  the  court  at  any  time  before  sentence, 
that  the  defendant  is  not  sane,  a  jury  is  impaneled  to  de- 
termine the  fact  if  he  is  insane,  at  tlie  time  of  the  impanel- 
ing of  such  jury.  K  the  verdict  be  that  he  is  not  sane, 
proceedings  are  stayed  until  his  restoration  to  sanity ;  and 
meanwhile  the  fact  is  certified  to  the  probate  judge,  by 
whom  the  defendant  is  to  be  dealt  with,  as  if  found  insane 
by  the  probate  judge.  Upon  his  restoration,  or  if  he  be 
found  sane,  the  prosecution  proceeds.(l)  If  a  convict,  sen- 
tenced to  death,  appear  to  be  insane,  a  like  trial  is  had  ;  it 
he  be  found  insane,  execution  is  stayed  until  the  governor, 
convinced  that  the  convict  has  become  of  sound  mind,  shall 
issue  a  warrant  appointing  a  time  for  his  execution.(2) 
There  are  substantially  similar  provisions  in  Kentucky,(3) 
Illinois,(4)  and  Iowa. (5) 

At  any  time  before  the  jury  is  sworn  to  try  the  issue,  the 
prosecuting  attorney  may  enter  a  nolle  prosequi.     This  is  a 


(1)6«  OhioL.  339. 

(3)  Crim.  Code,  g  1;j6. 

(5)  Rev.  Stat.  (1873).  p.  710. 


(2)  Ibid.,  p. 

(4)  Rev.  Stat.  (1877),  p.  391. 
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discontinuance  of  the  prosecation,  and  has  the  same  effect 
as  a  dismissal  without  prejudice  in  a  civil  action.  But  if  a 
nolle, prosequi  is  entered  after  the  jury  is  sworn,  it  is  a  dis- 
missal after  jeopardy  has  begun,  and  is  theirefore,  in  effect^ 
an  acquittal ;  a  final  and  conclusive  discharge  of  the  defend- 
ant.(l)  If,  however,  the  indictment  is  bad,  the  defendant 
caji  not  be  put  in  jeopardy  by  it ;  and  a  nolle  prosequi^  aft;er 
the  jury  is  sworn  in  such  case,  is  not  a  bar  to  a  subsequent 
prosecution  by  another  indictment  for  the  same  ofi'ense.(2^ 
In  Michigan,  the  prosecuting  attorney  can  not  enter  a  noUe 
prosequi  without  leave  of  court.(3)  In  Indiana,  it  can  not 
be  entered  except  by  the  court  on  motion. (4)  In  Iowa,  the 
entry  of  a  nolle  prosequi  is  abolished  ;  but  the  court  may,  on 
its  own  motion,  or  on  application  of  the  district  attorney, 
order  a  dismissal  of  the  prosecution,  which  dismissal  is  a 
bar  to  another  prosecution  for  the  same  offense,  if  it  is  a 
misdemeanor,  but  not  if  it  is  a  feIony.(5) 

The  constitution  of  the  states,  as  well  as  the  constitutioD* 
of  the  United  States,  provides,  in  various  phraseology,  that 
the  right  of  trial  by  jury  shall  be  inviolate.  The  word 
jury,  as  there  used,  means  a  jury  of  twelve  men.(6)  It  was 
lately  held,  by  the  Supreme  Court  of  Iowa,  that  this  pro- 
vision simply  secures  a  right  to  the  accused,  which  he  can 
therefore  waive  in  any  case,  whether  misdemeanor  or  fel- 
ony.(7)  But  the  prevailing  opinion  is,  that  the  trial  of  an 
issue  of  not  guilty  bj'  the  court,  without  the  intervention 
of  a  jury,  is  a  matter  which  concerns  the  jurisdiction  of 
the  court  as  well  as  the  right  of  the  defendant.  It  is  held 
by  some  courts,  that  the  defendant  can  waive  trial  by  jury 
in  cases  of  misdefiieanor,(8)  while  the  contrary  is  held  by 

(1)  Mount  v.  State,  I4  Ohio,  295. 

(2)  Walton  v.  Stete,  3  Sneed,  687. 
(Z)  Kev.  Stat.  (1871),  vol.  2.  p.  2168. 

(4)  Uev.  Stat.  (1876),  vol.  2.  p.  399.     (5)  Rev.  Stat  (1873).  p.  709. 

(6)  Work  V.  State,  2  Ohio  St.  296. 

(7)  State  V.  Kaufman,  decided  September,  1879,  reported  Cent  Law 
J.,  October  17,  1879,  p.  313. 

(8)  Commonwealth  v.  Bailey,  12  Cush.  80;  Murphy  v.  Common- 
wealth, 1  Mete.  (Ky.)  305;  Tyra  v.  Commonwealth,  2  Mete.  (Ky.)  1; 
Williams  V.  Stat^,  12  Ohio  St.  022;  Durst  v.  People,  51  111.  286. 
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other  conrt8.(l)  It  is  generally  held  that  trial  by  jury  can 
not  be  waived  in  cases  of  felony.(2)  In  some  cases  the 
ruling  is,  that  trial  by  jury  can  not  be  waived  even  in  cases 
of  misdemeanor,  unless  the  court  is  authorized  by  statute 
to  consent  to  the  waiver.(8)  And  under  a  statute  provid- 
ing that  the  defendant  and  prosecuting  attorney,  with  tho 
assent  of  the  court,  may  submit  the  trial  to  the  court,  ex. 
ceptiu  capital  cases,  and  all  other  cases  must  be  by  jury, 
it  is  held  that,  in  cases  other  than  capital,  the  trial  must  be 
either  by  the  court  without  the  intervention  of  any  jury, 
or  by  a  jury  of  twelve  men;  the  defendant's  consent  will 
not  authorize  a  trial  by  ten  jurors.(i)  And,  under  a  stat- 
ute authorizing  the  submission  of  all  cases  to  the  court,  the 
court  may,  by  consent,  try  a  case  of  murder  without  the 
intervention  of  any  jury. (5)] 

The  full  complement  of  jurors  having  been  obtained, 
they  are  sworn ;  or,  if  any  of  them,  on  conscientious 
grounds,  object  to  the  oath,  they  make  the  statutory  de- 
claration.(j)  The  oath,  and  mode  of  takinir  it,  differ  slightly 
in  felonies  and  in  misdemeanors.  In  felonies,  each  juror  is 
sworn  separately,  in  the  following  terms :  "  You  shall  well 
and  truly  try^  and  true  deliverance  make^  between  our  sovereign 
lady  the  queen  and  the  prisoner  at  the  bar,  whom  you  shall 
have  in  charge,  and  a  true  verdict  give  according  to  the  evi- 
dence. So  help  you  GodJ^  In  misdemeanors,  four  take  hold 
of  the  book  at  the  same  time,  and  four,  or  sometimes  all, 
are  sworn  together.  The  oath  is :  "  You  shall  loell  and  truly 
try  the  issue  joined  between  oar  sovereign  lady  the  queen  and 
the  defendant^  and  a  true  verdict  give  according  to  the  evidence. 
So  help  you  God."{lc) 

(1)  Bond  V.  State,  17  Ark.  290;  Nealea  v.  State,  10  Mo.  498. 

(2)  Cancemi  v.  People,  18  N.  Y.  123;  Williams  v.  State,  12  Ohio  St. 
622;  Bell  v.  State,  44  Ala.  393. 

(3)  State  V.  Maine,  27  Conn.  281 ;  People  v.  Smith,  9  Mich.  193 ;  HiJl 
V.  People,  16  Mich.  351. 

(4)  Brown  v.  State,  16  Ind.  496;  Allan  v.  State,  54  Ind.  461. 

(5)  League  v.  State,  36  Md.  257. 
0)  30  and  31  Vict.,  c.  35,  J  8. 

(k)  y.  Fits.  St.,  p.  57,  as  to  the  historical  cause  of  this  distinction,  the 
temiB  of  the  oath  in  a  misdemeanor  showing  the  resemblance  of  pro* 
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After  the  jury  are  sworn,  in  caees  of  treason  or  felonj, 
the  crier  of  the  assizes  makes  the  following  proclamation  : 
**  If  any  one  can  inform  my  lords  the  queen's  justices^  the 
queen's  attorney-general^  or  the  queen's  serjeant^  ere  this  inquest 
taken  between  our  sovereign,  lady  the  queen  and  the  prisoners 
at  the  bar^  of  any  treason^  murffer^  fdony^  or  misdemeanor^ 
committed  or  done  by  them^  or  any  of  them^  let  him  come  forth^ 
and  he  shall  be  beard;  for  the  prisoners  stand  at  the  bar  on 
their  deliverance.**  The  clerk  of  arraigns  or  of  the  peace, 
having  calleil  the  priftoner  to  the  bar,  says  to  the  jury: 
*'  Gentlemen  of  the  jurtj^  the  prisoner  stands  indicted  by  the 
name  of  John  Styles,  for  that  he  on  the  (reciting  the  substance 
of  the  indictment).  Upon  this  indictment  he  has  been  or 
raignedj  and  upon  his  arraignment  he  has  pleaded  that  he  is 
not  guilty;  your  charge,  therefore,  is  to  inquire  whether  he  be 
guilty  or  not  guilty^  and  to  hearken  to  the  evidence."  In  mis- 
demeanors, the  jury  are  not  thus  charged.  The  counsel 
for  the  prosecution  now  opens  the  case  to  the  jury,  stating 
the  principal  facts  which  the  prosecution  intend  to  prove. 
He  then  calls  his  witnesses,  who,  having  been  sworn,  are 
examined  by  him,  and  then  subjected  to  cross-examination 
by  the  counsel  for  the  defense ;  or,  if  the  prisoner  is  not 
defended  by  counsel,  to  any  questions  which  the  prisoner 
may  put  to  them.  The  counsel  for  the  prosecution  may 
re-examine  on  matters  referred  to  in  the  cross-examination. 
The  court,  also,  may,  at  any  time,  interpose,  and  ask  ques- 
tions of  the  witnesses.  After  the  case  for  the  prosecution 
is  closed,  it  is  ascertained  whether  the  defense  intend  to 
call  any  witnesses.  K  they  do  not,  the  counsel  for  the 
prosecution  may  address  the  jury  a  second  time  in  support 
of  his  case,  for  the  purpose  of  summing  up  the  evidence 
against  the  prisoner ;(/)  but  this  right  will  be  exercised 
onh'  in  exceptional  cases,  as  where  the  evidence  materially 
difters  from  the  counsel's  instructions.     But  if  the  prisoner 


reflui'e  in  a  misdemeanor  to  that  in  a  civil  action;  that  in  a  felony  re- 
minding us  of  the  days  "when  the  jury  were  both  judges  and  wit- 
nesses, who  reported  on  the  prisoner's  guilt  or  innocence  of  their  own 
knowledge.'* 
(0  28  Vict.,  c.  18,  I  2. 


THB   HEARING.  38€ 

lias  witnesses  whom  he  wishes  to  call,  his  counsel  opens 
the  case  for  the  defense,  and  calls  these  witnesses  in  sup- 
port thereof.  They  also  are  subject  to  cross-exaniinatiou 
by  the  counsel  for  the  prosecution,  and  re-examination  by 
the  counsel  for  the  defense,  on  this  cross-examination. 
The  counsel  for  the  prisoner  is  now  entitled,  at  the  close 
•of  the  examination  of  his  witnesses,  to  sum  up  his  evi- 
'dence.(m) 

After  this  address  by  the  counsel  for  the  defense,  the 
counsel  for  the  prosecution  has  the  right  of  reply.  This  is 
in  consequence  of  the  defense  having  adduced  evidence, 
^written  or  parol,  in  defense  (but  mere  evidence  to  character 
has  not,  in  practice,  this  result) ;  for  if  he  has  not  done  so, 
the  address  of  the  counsel  for  tlie  defense  is  the  last, 
"There  is,  however,  one  exception.  When  tlie  attorney- 
general,  or  some  one  else  as  his  representative,  is  prosecut- 
ing, he  has  the  right  of  reply,  although  no  evidence  has 
been  adduced  for  the  defense. (?*)  If  two  prisoners  are 
jointly  indicted  for  the  same  offense,  and  only  one  calls 
witnesses,  the  counsel  for  the  prosecution  has  the  right  to 
reply  generally ;  but  not  if  the  offenses  are  separate,  and 
the  prisoners  might  have  been  separately  indicted.(o)  If 
the  prisoner  is  r»ot  defended  by  counsel,  he  may  cross- 
-examine the  witnesses  for  the  prosecution  and  examine  his 
•own  witnesses,  and,  at  the  end  of  such  examination,  ad- 
•dreso  the  jury  in  his  own.  defense.  And  if  one  only  of 
two  prisoners  jointly  indicted,  is  defended  by  counsel,  the 
undetended  one  may  cross-examine  and  examine  as  above, 
^nd  make  his  statement  to  the  jury  before  or  after  the  ad- 
•dress  of  the  counsel  for  the  other,  as  the  court  thinks  fit. 
If  the  prisoners  jointly  indicted  are  defended  by  different 
counsel,  each  counsel  cross-examines  and  addresses  the  jury 
in  order  of  seniority  at  the  bar,  or,  if  the  judge  thinks  de- 
sirable, in  order  of  the  names  of  the  prisoners  on  the  in- 
<iictment.(y)     If  a  prisoner  defended  by  counsel  wishes  to 

(m)  28  Vict.,  c.  18,  g  2.  (n)  R.  v.  Toakley,  10  Cox,  406. 

(o)  R.  V.  Jordan.  9  C.  <&  P.  118. 

(9)  Arch.  167.     But  this  point  does  not  seem  to  be  clearly  settled 
iR.  V.  Meadows,  2  Jur.  (N.  S.)  718;  R.  v.  Holman,  3  Jur.  (N.  S.)  722. 
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address  the  jury  and  examine  and  cross-examine  witnesses,  he  may  do 
so,  and  his  counsel  may  argue  points  of  law,  and  suggest  questions  to 
him  in  cross-examination;  but  he  can  not  have  counsel  to  examine 
and  cross-examine  witnesses,  and  reserve  to  himself  the  right  of  ad- 
dressing the  jury.(r)* 

Nevertheless  he  has  sometimes  been  allowed  to  do  so.  In  some 
cases  the  prisoner,  though  represented  by  counsel,  has  been  uncon- 
ditionally allowed  to  make  a  statement  («)  In  another  case  the  judge 
intimated  that  he  would  always  allow  the  prisoner  to  make  his  own 
statement,  in  addition  to  his  counsel's  speech,  but  would  at  the  same 
time  give  the  prosecution  a  right  of  reply.(f)  As  to  the  practice  of  al- 
lowing counsel  defending  a  prisoner  to  make,  in  his  address  to  the 
jury,  a  statement  of  facts  not  intended  to  be  proved,  it  has  varied.  In 
one  case  counsel  was  not  allowed  to  do  so,  without  giving  the  prosecu- 
tion the  right  to  reply. (u)  In  another  and  more  recent  case  the  lato 
Lord  Chief  Justice  allowed  the  prisoner's  counsel  to  do  so  without  any 
such  condition,  observing  that  the  prisoner  s  counsel  stood  in  the  place 
of  the  prisoner,  and  was  entitled  to  say  any  thing  which  the  prisoner 
might  say,  for  which  he  would  be  entitled  to  consideration  and 
credence,  if  consistent  with  the  rest  of  the  evidence.(t;)  Relying  on 
this  case,  Mr.  Russell.  Q.C.,  in  the  trial  of  O'Donnell,  endeavored  to  do 
the  same  thing.  The  Attorney -General  objected,  but  afterwards  with- 
drew the  objection.  After  this  trial  a  correspondence  took  place 
between  the  Attorney-General  and  Lord  Coleridge,  L.C.J.,  in  which  the 
latter  states  that  at  a  meeting  of  the  judges  held  in  the  Queen's  Bench 
room  on  the  26th  November,  1881,  the  following  resolution  was  come 
to,  viz:  "  That  in  the  opinion  of  the  judges  it  is  contrary  to  the  admin- 
istration and  practice  of  the  criminal  law,  as  hitherto  allowed,  that 
counsel  for  prisoners  should  state  to  the  jury,  as  alleged  existing  facts, 
matters  which  they  have  been  told  in  their  instructions,  on  the 
authority  of  the  prisoner,  but  which  they  do  not  propose  to  prove  in 
evidence,  (u;) 

It  will  simplify  matters  if  we  tabulate  the  steps  in  the  various  cases 
which  may  occur. 

L   Tht  prisoner  defended  by  counsel^  and  adducing  evidence  in  defense. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses,  who  may  be 

then  cross-examined  and  re-examined. 
Counsel  for  defense  opens  his  case. 
Counsel  for  defense  examin<^s  his  witnesses,  who  may  be  then 

cross-examined  and  re-examined. 


(r)  R.  V.  White,  3  Camp.  97.  ♦  See  note  p.  840. 

{»)  R.  V.  Dyer,  1  Cox,  113;  R.  v.  ManzHns,  2  F.  &  P.  64;  R.  v.  William^ 

Cox,  363. 

(i)  Per  Cave,  J.  in  R.  v.  Lowe,  Liverpot)!  Assize?,  May,  1882. 

{v)  R.  V,  Butcher,  2  Mood.  &  Rob.  228  (per  Coleridge,  J.) 

(©)  R.  V.  Weston,  14  Cox,  340. 

(i^)  V.  tlie  Weekly  Notes  of  the  Law  Journal,  Law  Times,  etc 
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Coansel  for  defense  stimB  up  his  case. 
Counsel  for  prosecution  replies. 

iL  PrUoner  d^ended  by  counsel,  hut  not  adducing  evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses,  who,  etc. 

Counsel  for  prosecution  sums  up  his  case.(a:) 

Counsel  for  defense  addresses  the  jury. 

iiL  Prisoner  not  defended  by  counsel,  hut  adducing  evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses,  who,  etc. 

Prisoner  examines  his  witnesses,  who,  etc. 

Prisoner  addresses  the  jury. 

Counsel  for  prosecution  replies. 

iy.  Prisoner  not  defended  by  counsel  and  not  adducing  evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses,  who,  etc. 

Prisoner  adaresses  the  jury. 

[The  order  of  proceeding  in  the  trial  in  Kentucky  is  the  same  as 
No.  1,  above,  except  that,  after  the  close  of  the  evidence  for  the  de- 
fense, the  parties  may  respectively  offer  rebutting  evidence,  and  also, 
by  leave  of  court  upon  good  reason,  may  offer  further  evidence  in  their 
original  case;  and  tho  court  shall,  on  motion  of  either  party,  and  be- 
fore argument  to  the  jury,  instruct  the  jury  on  the  law  applicable  to 
the  case,  which  instruction  shall  always  be  given  in  writing.(l) 

In  Ohio  the  counsel  for  the  state  must  first  state  the  case  of  the  pros- 
ecution, and  may  briefly  state  the  evidence  by  which  he  expects  to  sus- 
tain it.  The  defendant,  or  his  counsel,  then  must  state  his  case,  and 
may  briefly  state  the  evidence  he  expects  to  offer.  The  state  produces 
its  evidence,  and  then  the  defendant  offers  his.  The  state  will  then  be 
confined  to  rebutting  evidence,  unless  the  court,  in  furtherance  of  jus- 
tice, permit  it  to  offer  further  evidence  in  chief.  If  such  permission  is 
given,  the  d<^fendant  has  the  right  to  offer  new  evidence  in  answer  to 
such  additional  evidence.  When  the  evidence  is  concluded,  either 
party  may  request  instructions  to  the  jury  on  points  of  law,  which 
shall  be  given  or  refused  by  the  court,  and  shall  be  in  writing  if  either 
party  request  it.  The  argument  is  begun  by  the  state,  then  by  the  de- 
fense, and  the  state  concludes.  The  court  then  charges  the  jury,  which 
charge  shall  be  in  writing,  if  either  party  request  it  before  the  argu- 
ment to  the  jury  is  begun.(2)] 

The  only  other  proceeding  before  the  jury  consider  their  verdict,  is 
the  summing  up  by  the  judge,  or,  at  the  sessions,  by  the  chairman  or 
recorder.  Tbe  object  of  this  is  to  explain  the  law  as  applicable  to  the 
case  under  trial,  and  to  marshal  the  evidence  so  that  it  may  be 
more  reaclily  understood  and  remembered  by  the  jury.  He  first 
states  to  them  the  substance  of  the  charge  against  the  prisoner; 
he  then,  if  necessary,  explains  to  them  the  law  upon  the  subject; 
he  next  reads   the  evidence   which  has   been  adduced  in   support 


(x)  v.  p.  8^4.  (])  Crim.  Code,  ^  220-226.  (2)  74  Ohio  L.  349. 
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of  the  charge,  making,  occasioDally,  such  obaervations  ua 
may  be  neceaeary  to  coimeet  the  evidence,  to  apply  it  to 
the  charge,  and  to  render  the  whole  plain  and  intelligible 
to  the  jury ;  he  then  states  the  defense,  and  the  evidence 
given  on  the  part  of  the  defendant ;  and  he  usually  con- 
cludes by  telling  the  jury  that,  if  upon  considering  the 
whole  of  the  evidence  they  entertain  a  fair  and  reasonable 
doubt  of  the  guilt  of  the  prisoner,  they  should  giVe  the 

prisoner  the  benefit  of  that  doubt,  and  acquit  him.(/) 

*  

(0  Arch.  Q.  S.  619.  In  an  American  case  it  has  been  decided  that  a 
judge  may,  when  the  evidence  is  clear  and  uncontradicted,  and  the 
character  of  the  witnesses  unshaken,  tell  the  jury  that  it  is  their  duty 
to  convict.    Commonwealth  v.  Magee,  12  Cox,  549. 

The  summing  up  of  the  judge  "may,  and  generally  does,  indicate 
his  opinion,  but  it  is  an  opinion  which  is  the  result  of  the  evidence 
laid  before  hitn,  and  not  as  an  independent  inquiry." — Fitz.  St.  161. 

[In  the  Uniterl  States,  the  boundary  is  strictly  drawn  between  the 
province  of  the  court  and  the  jury.  The  court  decides  what  is  evi- 
dence, the  jury  weighs  evidence.  If  no  evidence  is  offered  by  the 
state,  or  if  there  is  such  failure  as  to  any  material  allegation  in  the 
indictment,  the  court  may  say,  a^  matter  of  law,  there  is  nothing  for 
the  jury  to  consider,  and  may  direct  the  jury  to  acquit  the  defendant 
But  if  there  is  evidence  as  to  every  material  averment,  whether  it  be 
slight  or  cogent,  the  court  must  leave  it  absolutely  to  the  jury  to  de- 
termine its  weight.  The  Pennsylvania  case,  Commonwealth  v.  Magee. 
reported  in  the  English  series  of  Cox,  and  cited  above  by  the  author, 
is  against  the  current  of  American  cases.  In  Tucker  v.  State,  57  Ga. 
503,  where  the  same  point  arose,  it  was  held  error  for  the  court  to  di- 
rect the  jury  to  bring  in  a  verdict  of  guilty,  though  the  evidence  of 
guilt  was  overwhelming.  Where  the  evidence  consists  of  the  testi- 
mony of  a  single  witness,  and  is,  therefore,  not  contradicted,  it  is  error 
for  the  court  to  direct  a  verdict  of  guilty.  Huffman  v.  Stat«,  29  Ala. 
40.  Though  the  evidence  produced  by  the  state  may  not  be  contra- 
dicted by  evidence  offered  by  the  defense,  yet  the  jury  have  the  right 
to  consider  the  credibility  of  the  state's  witnesses.  Hence  there  is  a 
distinction  between  Magee's  case  and  the  case  of  United  States  v.  An- 
thony, 11  Blatchf.  200.  There,  Hunt,  J.,  held  that  where  all  the  facta 
are  conceded,  are  agreed  to,  and  the  only  contest  is  as  to  the  legal  ef- 
fect of  those  facts,  there  is  nothing  to  submit  to  the  jury,  aud  the 
court  may  direct  the  jury  to  find  a  verdict  of  guilty. 

It  has  been  repeatedly  hald,  by  the  Supreme  Court  of  the  United 
States,  that  it  is  the  exclusive  province  of  the  jury  to  judge  of  the 
weight  of  evidence.     But,  in  Gaines  et  al.  v.  Stites,  14  Pet  322,  that 
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court  Baid:  "  The  principle  is  well  established  that  a  court  may  give 
their  opinion  on  the  evidence  to  the  jury,  being  careful  to  distinguish 
between  matters  of  law  and  matters  of  opinion  as  to  facts "  But, 
generally,  in  the  state  courts,  such  expression  of  opinion  by  the  court 
is  ground  for  reversal.  It  is  correct,  indeed,  to  charge,  when  the  tes- 
timony is  all  positive,  "  if  you  believe  the  witnesses,  it  is  your  duty  to 
find  the  defendant  guilty."  Duffy  v.  People,  6  Parker,  321  ;  26  N.  Y. 
688.  But  it  is  error  to  charge,  "if  you  believe  the  defendant  volun 
tarily  confesses  his  agency  in  the  transnction,  you  ought  to  find  him 
guilty,"  for  it  is  still  the  province  of  the  jury  to  find  if  the  confession 
is  in  fact  true.  Butler  v.  Commonwealth,  2  Duvall,  435.  It  is  correct 
for  the  court  to  refuse  to  charge,  "  the  jury  might  take  into  considera- 
tion the  publicity  with  which  the  property  had  been  taken,  kept,  and 
sold  by  the  accused,  in  deciding  as  to  the  felonious  intent,"  as  giving 
by  the  court  undue  prominence  to  particular  facts.  Elswich  v.  Com- 
monwealth, 13  Bush,  155.  Where  the  evidence  is  conflicting  and 
evenly  balanced,  an  instruction  that  the  remembrance  of  occurrences 
nearly  a  year  back,  "  is  not  always  to  be  expected  of  a  witness," .  is  er- 
roneous, as  bolstering  up  his  testimony.  Shaw  v.  People,  81  111.  151. 
It  has  been  held  error  for  the  court  to  instruct  the  jury,  when  the  wife 
of  the  defendant  has  testified  as  a  witness,  ''  that  her  testimony  should 
be  received  with  great  caution."  State  r.  Guyer,  6  Iowa,  264 ;  State  v. 
Nash,  10  Iowa,  88  ;  State  v,  Collins,  20  Iowa,  85.  For  similar  rulings  as 
to  the  abstention  required  of  the  court:  Commonwealth  v.  Barry,  9 
Allen,  276;  Walker  v.  State.  37  Texas,  366;  Doan  v.  State,  26  Ind.495; 
Doering  V.  State,  49  Ind.  56;  State  v.  McCanon,  51  Mo.  160;  State  v. 
Smith,  53  Mo.  267.  But  it  is  not  error  for  the  court  to  recite  to  the 
jury  what  is  claimed  by  the  parties  to  be  proved,  when  this  is  done 
fairly,  done  for  the  purpose  only  of  a  proper  explanation  of  the  law 
applicable  to  the  case.     Nlmms  v.  State,  16  Ohio  St.  221. 

There  was  a  tendency  in  the  courts  to  hold  that  the  jury  has  the 
right  to  decide  the  law  as  well  as  the  facts  in  criminal  prosecutions. 
The  current  has  changed,  and  it  is  now  generally  settled  that  the  jury 
are  not  judges  of  the  law,  but  must  take  the  law  from  the  court.  Peo- 
ple V.  Bennett,  49  N.  Y.  137.  It  is  provided,  however,  by  the  constitu- 
tion in  Maryland  and  Indiana,  and  by  statute  in  Connecticut,  Georgia, 
and  Illinois,  that  the  jury,  in  criminal  cases,  is  judge  of  the  law  as 
well  as  of  fact.  It  is  accordingly  held  in  Maryland  and  Indiana,  that 
though  the  court  may  instruct  the  jury  as  to  the  law,  such  instruction 
is  not  binding,  but  only  advisory.  Wheeler  t;.  State,  42  Md.  563 ; 
Lynch  v.  State,  9  Ind.  541.  In  Illinois,  it  is  held  correct  for  the  court, 
after  instructing  the  jury  that  they  are  the  sole  judges  of  law  as  well 
as  fact,  to  add,  "  it  is  the  duty  of  the  jury  to  accept  and  act  on  the  law 
laid  down  hy  the  court,  unless  you  can  say  upon  your  oaths  you  are 
better  judges  of  the  law  than  the  court"  MuUiniz  v.  People,  76  111. 
211.     The  rule  is  substantially  the  same  in  Connecticut    State  v^ 
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Buckley,  40  Conn.  246.  While,  in  Georgia,  it  is  held,  not  withstanding 
the  statute,  that  it  is  the  duty  of  the  jury  to  take  the  law  from  the 
charge  of  the  court,  because  it  is  the  only  source  from  which  they  can 
properly  ascertain  it     Habersham  v.  State,  56  Ga.  61. 

The  coutl  is  not  required  to  give  instructions  in  manner  and  form  as 
asked .  but  if  instructions,  the  same  in  substance  with  those  asked, 
are  given,  the  party  asking  can  not  allege  error.  Bolen  v.  State.  26 
Ohio  St.  371;  State  v.  Donneker.  40  Iowa,  340;  State  «.  Woodson.  U 
Imra,  425.] 
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CHAPTER  XV. 


THE  WITNESSES. 


FuRMBRLT,  many  more  classes  of  persons  were  excluded, 
OS  incompetent,  from  giving  evidence,  than  are  at  the  pres- 
ent day.  An  objection  to  the  testimony  of  a  witness  gen- 
erally operates  in  another  v^ray  now.  Instead  of  excluding 
it  altogether,  the  objection  weakens  the  testimony,  and  pre- 
vents the  jury  from  placing  ordinary  credit  in  it,  and  at  the 
same  time  giving  them  the  opportunity  of  gathering  there- 
from as  much  tj'uth  as  possible.  Thus,  it  has  been  {provided 
by  statute  that  no  person  offered  as  a  witness  shall  be  ex- 
cluded by  reason  of  incapacity  from  crime  or  interest  from 
giving  evidence  ;  {a)  two  grounds  of  incompetency  which 
formerly  prevailed.  However,  even  now,  a  person  under 
sentence  of  death  is  incapable  of  giving  evidence.(x) 

The  forms  of  incompetency,  at  present  existing,  are: 

1.  Incompetency  of  the  accused,  and  the  wife  or  hus- 
band. 

2.  Incompetency  from  want  of  understanding. 

3.  Incompetency  on  account  of  the  relationship  of  legal 
adviser. 

Though  incompetency  from  want  of  religious  belief  may 
be  regarded  as  a  thing  of  the  past,  it  is  important  to  notice 
it. 

1.  Incowpetency  of  accuseds  and  the  wife  or  husband. 

It  is  a  general  principle  of  English  law  that  no  one  is  bound 
to  criminate  himself  {nemo  tenetur  prodere  seipsum).  In 
other  words,  the  accused  can  not  be  examined  as  a  witness 
cither  for  the  prosecution  or  the  defense.  It  is  obvious  that 
if  he  were  examined  as  a  witness  in  his  own  defense,  being 
subjected  also  to  cross-examination  by  the  counsel  for  tl«i) 
prosecution,  he  might  be  compelled  to  answer  questions 

(v)  6  and  7  Vict,  c.  85.  {  1.  (x)  R.  v.  Webb.  II  Cox.  133. 
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which  woald  criminate  himself,  (t/)  There  are  one  or  two  exceptions- 
to  this  principle.  One  case  referred  to  is  under  the  Merchant  Ship- 
ping Act,  1875,  (s)  where  it  is  provided  that  ooe  accused  of  send- 
ing an  unseaworthy  ship  to  sea  may  give  evidence  in  the  same 
manner  as  any  other  witness,  for  the  purpose  of  showing  that  he 
used  all  reasonable  means  to  make  and  keep  the  ship  seaworthy, 
etc. (a)  80  also  a  person  charged  with  bujring  or  receiving  arm?, 
equipments,  etc.,  from  a  soldier,  or  the  husband  or  wife  of  such 
person,  may  be  a  witness  (6). 

[The  states  have  generally  enacted  that  a  person  indicted  shall,  at 
his  own  request,  but  not  otherwise,  be  a  competent  witness;  but 
his  neglect  or  refusal  to  testify  shall  not  create  any  presumption 
against  him,  nor  shall  any  comment  be  made  upon  such  iiegL-ct  or 
refusal.  This  provision  was  not  adopted  iu  Iowa,(l)  or  in  the  fed* 
eral  courts,r2)  till  1878.  It  has  not  been  adopted  in  Kentucky. 
A  person  has  direct  knowledge  of  his  own  motives  and  intentions; 
hence  the  defendant  can  testify  directly  as  to  his  motive  and  pur- 
pose, so  far  as  they  are  material  to  the  issue. (3)  The  defendant 
is  competent  to  testify  on  his  own  behalf,  under  such  statutory  per- 
mission; although,  having  been  previously  convicted  of  felony, lie  is, 
by  the  law  of  the  state,  incompent  as  a  witness  generally.  (4)  When 
a  defendant  testifies  in  his  own  behalf,  his  cross-examination  can 
be  carried  to  the  same  extent,  and  Is  subject  to  the  same  limitations, 
as  the  cross-examination  of  other  witnesses.  (5)] 

(y)  The  interrogation  of  prisoners  subject  to  certain  provisions,  is 
recommended  by  Sir  James  Stephen.  See  Gen.  View  Crim.  Law,  1S9, 
where  the  whole  subject  is  entered  into,  and  where  the  system  of  non- 
interrogation  is  shown  to  be  of  modern  date.  Tbe  reader  will  remem- 
ber that  the  interrogation  of  prisoners  is  one  great  feature  of  French 
criminal  prpcedure. 

(2)  38  and  30  Vict.,  c.  88,  §  4;  v.  p.  147. 

(a)  The  first  instance  in  modern  times  of  a  prisoner  being  examined 
occurred  at  the  Liverpool  Spring  Assizes,  1876,  v/hen  the  innovation 
gave  rise  to  some  very  severe  condenmatory  remarks  by  Mr.  Justice 
Brett. 

(h)  42  and  43  Vict.,  c.  33,  s.  149;  v.  p.  63. 

(1)  Laws  of  1878,  c.  168. 

(2)  Statutes  Second  Session  45th  Congress,  p.  30. 

(3)  Kerrains  v.  People,  60  N.  Y.  221 ;  Greer  v.  State,  63  Ind.  420r 
White  V.  State,  53  Ind.  595. 

(4)  Newman  v.  People,  63  Barb.  630. 

(5)  Commonwealth   v.  Lannan,  13    Allen,  563;    Commonwealth  «* 
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In  some  cases  a  wrong-doer  is  not  excused  from  answer* 
ing  qaestioDS  on  the  ground  that  his  answer  may  tend  to 
criminate  himself;  but  on  his  making  full  disclosure  be 
is  shielded  from  all  ill  consequences;  for  example,  17  and 
18  Vict.,  c.  38,  §  5. 

Defendants  jointly  indicted  and  given  in  charge  to  the 
jury,  and  being  tried  together,  can  not  be  called  as  wit- 
nesses for  or  against  each  other.  But,  as  we  have  seen, (6) 
the  course  is  sometimes  adopted  of  applying  for  an  acquit- 
tal of  one  of  the  codefendants,  in  order  to  make  him  a 
witness  for  the  prosecution,  and  the  other  defendants  can 
not  object  to  this.(c)  If  a  second  person  is  indicted  with 
the  design  of  closing  his  mouth  and  preventing  him  from 
giving  evidence,  the  court  may  direct  his  acquittal,  if  there 
is  no  evidence  to  affect  him,  or  may  order  him  to  be  tried 
separately,  so  that  his  testimony  may  be  admitted!.  A  de- 
fendant who  has  pleaded  guilty  may  be  examined  as  a 
witness  for  or  against  his  codefendants,  even  before  he  has 
received  sentence. 

[The  general  i»rovision,  in  the  statutes  of  the  states,  is  that 
no  person  is  disqualified  as  a  witness,  in  a  criminal  prosecu- 
tion, by  reason  of  his  interest  therein  as  a  party  or  other- 
wise. The  other  provision  gives  the  defendant  a  privilege 
of  declining  to  be  a  witness.  Any  defendant,  therefore, 
can  offer  himself  as  a  witness  on  his  own  behalf,  and  can 
consent  to  be  a  witness  on  behalf  of,  or  against,  his  co- 
defendants  The  Kentucky  code  provides,  "  If  two  or  more 
persons  be  jointly  indie  ed  for  the  bume  offense,  each  shall 
be  a  competent  witness  for  the  others,  unless  the  indict- 
ment charge  a  conspiracy  between  them."(l)  Where  sep- 
arate trials  are  awarded  to  parties  jointly  indicted,  each  is  a 
competent  witness  against  the  other.(2)J 

Husband  and  wife, — In  treating^  of  the  evidence  of  a  wife, 


Mullen,  97  Mass.  545;  Farley  v.  State,  57  Ind.  321  ;  People  v.  McOun- 
nigill,  41  Cal.  429;  State  v.  Cohn,  9  Nev.  179. 

(6)  V.  p.  359  (r)  R.  v.  Rowland.  Ry.  k  M.  401. 

(1)  {  234.  (2)  Brown  r.  State.  IS  Ohio  St.  351. 
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it  maybe  understood  that  the  same  rales,  mutatis  mutandUf 
apply  to  the  evidence  of  a  husband. 

The  wife  can  not  be  a  witness  for  or  against  her  husband. 
Not  only  this,  but  she  can  not  be  a  witness  for  any  other 
person  indicted  jointly  with  her  husband,  where  her  testi- 
mony would  tend  to  her  husband's  acquittal,  though 
only  remotely,  as,  for  instance,  merely  by  shaking  the  evi- 
dence of  a  witness.(^/)  And  if  several  prisoners,  jointly 
indicted,  are  being  tried  together,  the  wite  of  one  of  them 
can  not  be  called  as  a  witness  for  or  asainst  any  of  the 
prisoner8.(^)  But  to  bring  the  case  under  this  incompetency 
t»r  exception,  the  parties  must  have  been  actually  married; 
mere  cohabitation  will  not  suffice. 

[There  are  three  states  of  case  in  which  a  wife  can  not 
be  a  witness  for  a  co-defendant  with  her  husband: 
First,  where  her  testimony,  as  in  case  of  conspiracy, 
would  tend  directly  to  the  acquittal  of  her  husband ;  sec- 
ondly, wliere,  as  in  the  case  of  an  assault,  the  interests  of 
all  the  defendants  are  inseparable  ;  thirdly,  where  the  rights 
of  the  husband,  though  not  a  party  to  the  suit  or  prosecu- 
tion, would  be  concluded  by  any  verdict  therein. (1)  But 
upon  the  separate  trial  of  one  defendant,  under  a  joint  in- 
dictment against  him  and  several  others,  charging  them 
with  murder,  the  wives  of  the  latter  are  competent  wit 
nesses  to  prove  an  alibi  for  the  tor!ner.(2)  In  Iowa,  a  hus- 
band and  wife  can  testify  for  each  other  in  all  cases,  but 
against  eacii  other  only  in  a  prosecution  for  a  crime  com- 
mitted by  one  against  the  other.(3)j 

There  are  two  exceptions  to  this  principle,  one  of  which 
is  doubtful. 

(a.)  In  high  treason  it  is  said  that  husband  and  wife  may 
be  witnesses  against  each  other,  but  no  instance  can  be 
given.(/) 

{d)  R.  V.  Smith,  1  Mood.  C.  C.  289. 

(e)  R.  V.  Thompson,  L.  R.,  1  C.  C.  R.  377 ;  41  L.  J.  (M.  C  )  112 

(/)  V.  Rose.  129.     R.  V.  Griggs,  T.  Raym.  1  (an  obiter  dictum), 

(1)  Cornelius  v.  Commonwealth,  3  Mete.  (Ky.)  481. 

(2)  Thompson  v.  Commonwealth,  1  Mete.  (Ky.)  13;  and  see  State  v. 
Burnside,  37  Mo.  343. 

(3)  Rev.  Stat.  (1873),  g  3636.  p.  564,  §  3641,  p.  565,  and  J  4556.  p.  70a 
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(b.)  In  cades  of  personal  injury  (a.  g.,  assault)  by  husband  to 
wife,  and  vioe  vena, 

(c.)  In  indictments  or  proceedings  for  the  purpose  of  trying  or  en- 
forcing a  civil  right  only.((I) 

(d.)  On  proceedings  before  a  court  of  summary  jurisdiction  un- 
der the  Army  Efiscipline  Act,  1879,  for  the  offenses  of  buying  from 
soldiers,  or  being  unlawfully  in  possession  of  regimental  arms,  equip- 
ments, etc.(e) 

(e.)  And  now  under  the  Married  Women's  Property  Act,  in 
criminal  proceedings  under  that  act  taken  by  a  husband  or  wife 
against  the  other,  he  or  she  is  competent  to  give  evidence  against 
the  other.  (/) 

In  bigamy,  of  course  the  so-called  second  wife  is  a  competent  wit 
ncss ;  also  in  forcible  abduction  and  marriage,  the  marriage  here 
being  invalid,  the  parties  may  give  evidence  against  each  other. 

No  other  relationship  entitles  to  exemption.  Parents  and  children, 
brothers  and  sisters,  masters  and  servants  may  be,  and  constantly 
are,  called  to  give  evidence  for  or  gainst  each  other. 

2.  Incojnpdency  from  want  of  understanding. 

Generally  the  same  rules  which  serve  to  render  a  person  incapa- 
ble of  committing  a  crime,  apply  to  exclude  a  person  from  being  a 
witness.  Thus  an  idiot  or  a  lunatic,  unless  in  an  interval  of  sanity, 
is  incompetent,  it  being  the  province  of  the  court  to  ascertain 
whether  a  person  is  able  to  understand  the  nature  of  an  oath  and  to 
give  evidence.  Persons  deaf  and  dumb,  or  dumb  only,  may  give 
evidence  through  an  interpreter. 

As  to  children,  the  rule  is  somewhat  different  from  that  which  pre- 
vails when  the  question  is  whether  the  child  is  responsible  for  its 
acts.  An  infant  under  the  age  of  seven  is  incapable  of  commit- 
ting a  crime,  but  it  is  competent  to  give  evidence  at  any  age,  if  it 
satisfies  the  test,  namely,  if  it  has  sufficient  intelligence  to  under- 
stand the  nature  and  obligation  of  an  oath.(^)  The  judge  fre- 
quently, before  allowing  a  child  to  be  sworn,  questions  it  as  to  its 
belief  in  Grod,  knowledge  of  the  consequences  of  telling  a  lie,  etc. 

3.  Incompetency  on  a^ccount  of  the  retatumahip  of  legal  adviser. 
Counsel,  solicitors,  and  their  agents  are  not  obliged,  nor  are  they  allow- 
ed, without  the  consent  of  their  clients,  to  give  evidence  of  communica- 
tions, written  or  parol,  made  to  them  by  their  clients  in  their  profes- 
sional capacity.  And  it  is  not  material  whether  the  communications  were 
made  in  the  case  under  trial  or  not,  nor  whether  the  client  be  a  party 

(rf)  40  Vict.,  c.  14,  P.  1  ;  V.  p.  440,  n. 

(e)  42  and  43  Vict.,  c.  83,  a.  149;  v.  pp.  68,  391. 

(/)  46  and  46  Vict.,  e.  75,  a.  12. 

(g)  y.  Fitz.  St.  287,  as  to  the  evidence  of  children,  though  frequently  hased 
on  imagination,  having  too  much  weight,  on  account  of  the  sympathies  ot 
jury. 
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to  the  cause.  But  of  course  they  may  be  witueeseB  ot^ 
points  which  do  not  come  within  the  sphere  of  proiessioDal 
confidential  communications;  for  example,  to  prove  their 
client's  handwriting  or  his  identity.  Tliis  privilege  does 
iiot  apply  to  a  medical  attendant;  a  conveyancer,  a  priest, 
nor  indeed  to  any  others  than  those  mentioned  above.  [In 
Indiana(l)  and  Iowa(2)  physicians  and  olergj'^men,  as  well  aa 
attorneys,  are  incomi)etent  to  testify  concerning  confidential 
communicaticuis  made  to  them  in  the  course  of  their  profes- 
sion or  the  discipline  of  their  church.  But  this  exemption 
is  the  privilege  of  the  client,  patient,  or  penitent,  and  may 
be  waived  by  him.  Ohio  has  the  same  provision  in  the  civil 
code,  as  has  Kentucky,  exce[»t  as  to  physicians.] 

In  some  cases  the  court  will  not  compel  or  allow  the  dis- 
closure of  a  particular  fact,  if  such  disclosure  may  be  of 
detriment  to  the  public  service,  and  does  not  bear  directly 
upon  the  matter  in  question;  for  example,  evidence  dis- 
closing the  channels  through  which  information  reaches 
the  government. (A) 

lucompefcucy  from  want  of  religious  bdief,{i) 
Formerly  a  person  who  had  no  religious  belief  which  he 
deemed  binding  upon  his  conscience  to  speak  the  truth 
upon  oath  could  not  be  a  witness.  But  now  this  incompe- 
tency appears  to  have  been  done  away  with  by  a  recent 
staiute,(A)  which  provides  that  those  who  object  to  taking 
an  oath,  or  are  objected  to  as  incompetent  to  take  an  oath^ 
the  court  being  satisfied  that  the  taking  of  an  oath  would 
have  no  binding  effect  on  their  conscience,  shall  make  a 
promise  and  declaration,  in  the  prescribed  form:  ^^ I  sol- 
emnly promise  and  declare  that  the  evidence  given  by  me  to  the 
court  shall  be  the  truths  the  whole  truths  and  nothing  but  the 
truth.'^  Any  person  who,  having  made  this  declaration, 
willfully  and  corruptly  gives  false  evidence,  is  liable  to  be 


(A)  y   Hardy's  Case,  24  How.  St.  Tr.  753. 

(i)  For  a  full  discussion  of  the  question,  v.   Omichund  v.  Barker 
Willes,  638;  1  Smith's  Lead.  Caa. 
(k)  32  and  33  Vict.,  c.  68,  J  4. 

(1)  Rev.  Stat.  (1876),  §  90,  p.  395,  and  act  of  1867,  inserted  p.  132. 

(2)  Key.  Stat.  (1873),  g  4550,  p.  700,  and  ?  3643.  p.  565. 
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indicted,  tried,  and  convicted  as  if  he  had  taken  an  oath. 
For  some  time,  those  who  had  some  religious  belief,  but 
who  conscientiously  objected  to  oaths,  such  as  Quakers. 
Moravians,  and  Separatists,  had  been  admitted  as  witnesses 
on  their  making  the  statutory  form  of  solemn  affirmation 
•or  decla ration. (^ 

The  form  of  oath  varies  according  to  the  creed  of  the 
witness.  In  the  case  of  an  ordinary  Christian,  the  wit- 
ness, holding  the  New  Testament  in  his  bare  right  hand,  is 
thus  addressed  by  an  officer  of  the  court:  "  The  evidence 
you  shall  ff ice  to  the  court  and  juri/,  sworn  betioeen  our  sover- 
eign lady  the  queen  and  the  prisoner  at  the  bar,  shall  be  the 
4ruth,  the  frhole  truth,  and  nothing  but  the  truth.  So  help  you 
God.''  He  then  kisses  the  book.  Jews  are  sworn  on  the 
l^entateuch,  keeping  their  hats  on,  the  oath  concluding 
with  "  So  help  yon  Jehovah."  In  the  case  of  others,  the 
form  which  they  consider  binding  is  resorted  to;  thus,  a 
Chinese  may  be  sworn  by  means  of  a  cracked  8aucer.(7n) 

The  objection  to  the  competency  of  a  witness  should  be 
made  before  he  has  been  examined  in  chief,  unless,  of 
<!0ur8e,  the  incompetency  appears  only  on  examination. 

CREDIBILITY   OF    WITNESSES. 

As  we  have  already  seen,  instead  of  altogether  exclud- 
ing a  witness  on  account  of  some  supposed  bias,  the  course 
generally  adopted  is  to  admit  his  evidence,  allowing  the 
-circumstances  causing  suspicion  to  affect  his  credibility. 
The  great  canon  as  to  the  credit  of  witnesses  is  that  it  is 
for  the  jury  to  form  their  opinion  thereon,  as  on  any  other 
fact.  *'  The  credibility  of  a  witness  is  compounded  of  his 
knowledge  of  the  facts,  his  disinterestedness,  his  integrity, 
hia  v^rscity,  and  his  being  bound  to  speak  the  truth  by 
fiuch  an  oath  as  he  deems  obligatory.  Proportioned  to 
thcGB,  is  the  degree  of  credit  his  testimony  deserves  from 
the  court  and  jury."(n). 

(0  V.  3  and  4  Wm.  4.  c.  49;  3  and  4  Wm.  4,  c.  82;  I  and  2  Vict.,  c 
77;  24  and  25  Vict.,  c.  66. 

(m)  V.  Best,  Ev.  230.  (n)  Arch.  296. 
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We  have  jnst  noticed  the  meana  taken  to  secure  the 

most  stringent  obligation  by  oatli  or  affirmation. 

As  to  knowledge. — It  will  be  important  to  consider  on 
what  the  witncsB  bases  his  conclusion  ;  what  opportunities 
he  had  of  satisfying  himself;  what  were  the  surrounding 
circumstances,  whether  they  were  such  as  to  conduco  to  a 
correct  opinion ;  for  example,  whether  it  was  light  or  dark, 
etc. 

As  to  disinteresiedness. — Here  should  be  considered  the 
relationship  of  the  prisoner  and  witness,  natural  or  other- 
wise ;  the  advantage  or  disadvantage  that  would  accrue  to 
the  witness  on  the  prisoner's  conviction ;  prejudices,  quar- 
rels, etc.(o) 

As  to  veracity, — The  chief  mode  in  which  the  veracity  of 
a  witness  is  inipeached,  is  by  showing  that  at  some  former 
time  he  has  said  or  written,  or,  what  is  more  damaging, 
sworn,  something  not  agreeing  with  or  opposed  to  that 
which  he  now  swears.  As  to  the  manner  in  which  he  may 
thus  be  confronted  with  his  former  allegations,  it  is  pro- 
vided, by  28  Vict,  c.  18,  that  if,  on  cross-examination,  a  wit 
ness  does  not  admit  having  made  a  former  statement,  proof 
may  be  given  that  he  did  make  it ;  but  before  such  proof 
can  be  given,  the  circumstaiices  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  a  statement.(/))  If  the  statement  has 
been  in  writing,  he  may  be  cross-examined  as  to  it  with- 
out the  writing  being  shown  to  him  ;  but  if  it  is  intended 
to  contradict  him  by  the  writing,  his  attention  must,  before 
such  contradictory  proof  can  be  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  purpose 
of  so  contradicting  him.  But  this  does  not  prevent  the 
judge  from  ins[»ecting  and  making  such  use  of  the  writings 
as  he  thinks  proper.(5)  The  writing  most  frequently  used 
to  impoaoh  the  testimony  of  a  witness  is  his  deposition 
taken  before  the  magistrate. 

(o)  As  to  the  evidence  of  accomplices,  v.  p.  350. 
(p)  28  Vict.  c.  18,  8  4.  (9)  Ibid.  {  5. 
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As  to  general  character . — It  has  been  noticed  above  that 
a  person  is  a  competent  witness  although  he  has  been 
convicted  of  a  crime}  but  of  course  that  fact  will  carry 
weight  with  the  jury.  To  weaken  the  testimony  of  a  wit- 
ness, either  one  of  two  courses  may  be  taken.  Tlie  witness 
may  be  cross-examined  as  to  bis  delinquencies,  or  (b)  other 
witnesses  may  be  called  to  prove  his  generally  bad  reputa- 
tion. After  considerable  conflict  between  the  authorities, 
it  seems  to  be  settled  that  a  witness  may  be  asked  questions 
with  regard  to  alleged  crimes,  or  other  improper  conduct; 
but  that  he  is  not  compelled  to  answer  them  if  such  answer 
would  tend  to  expose  him  to  a  criminal  charge,  or  to  a  pen- 
alty or  forfeiture  of  any  kind.(r)  And  the  court  will  de- 
cide whether  the  witness  has  shown  reasonable  grounds  for 
believing  that  the  answer  will  tend  to  criminate  him.(5) 
But  all  other  questions  must  be  answered,  however  strongly 
they  may  reflect  on  the  witness'  character.  And  a  denial 
of  improper  conduct  by  the  witness  is  conclusive,  and  can 
not  be  contradicted  by  calling  other  witnesses,  unless,  of 
course,  the  fact  be  relevant  to  the  issue.(^)  A  witness  may 
be  questioned  as  to  whether  he  has  been  convicted  of  a  fel- 
ony or  misdemeanor,  and,  if  he  does  not  admit  it,  the  cross- 
examining  party  may  prove  the  conviction. (u)  In  order  to 
show  the  general  bad  character  of  the  witness,  almost  any 
question  may  be  asked  as  to  his  past  life.  It  is  left  to  the 
discretion  and  good  feeling  of  the  bar  not  to  exceed  the 
limits  required  by  the  necessities  of  the  case,  by  wantonly 
taking  away  a  person's  character. (x)  When  other  witnesses 
are  called  to  show  the  bad  character  of  the  witness  [for 
veracity],  the  object  is  to  show  that  the  former,  from  their 
acquaintance  with  the  latter,  are  of  the  opinion  that  he  is 
not  to  be  believed  on  oath.  But  they  may  not  be  examined 
tis  to  any  particular  oflfenses  which  are  alleged  against  the 


(r)  V.  2  Taylor's  Evidence,  pt.  3,  c.  3. 

(*)  B.  V.  Boyes.  30  L.  J.  (Q.  B.)  301. 

(0  Yewin's  Case,  2  Camp.  638.  It  has  been  doubted  whether  such 
diflorediting  questions  must  be  answered,  if  they  are  not  otherwise  ma- 
terial to  the  issue. 

(u)  28  Vict.,  c.  18.  {  6.  (x)  v.  Fitz.  St.  296. 
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witness.  On  the  other  hand,  witnesses  may  be  called  to 
testify  to  the  general  good  character  of  the  witness,  if  that 
is  questioned. 

NUMBER   OF   WITNESSES. 

In  all  cases,  both  before  the  grand  jury  and  at  the  trial, 
one  witness  for  the  prosecution  is  sufficient,  with  the  fol- 
lowing exceptions : 

1.  In  treason  or  misprision  of  treason  (except  where  the 
overt  act  alleged  is  the  assassination  of  the  queen,  or  any 
direct  attempt  against  her  life  or  person),  two  witnesses  are 
required,  unless  the  prisoner  confesses.  And  both  of  the 
witnesses  must  testify  to  the  same  overt  act  of  treason  ;  or 
one  of  them  to  one  overt  act,  and  another  to  an  overt  act 
of  the  same  species  of  treason.(y)  But,  of  course,  collateral 
facts  may  be  proved  by  one  witness. 

2.  In  perjury  there  must  be  two  witnesses.  Both  need  not 
necessarily  directly  contradict  what  the  accused  has  sworn ;  it 
will  suffice  if  the  second  corroborates  in  any  material  cir- 
cumstance, by  circumstantial  evidence  or  otherwise,  what 
the  firet  has  8aid.(2)  The  reason  usually  assigned  for  this 
exception  is  that  otherwise  there  would  only  be  oath  against 
oath;  but  more  probably  the  expediency  of  protecting 
witnesses,  and  thus  furthering  the  ends  of  justice,  is  the 
ground.(a)  [The  fact  of  perjury  can  be  established  by  one 
positive  witness  and  other  corroborative  evidence.(l)  The 
falsity  of  the  oath  may  be  proved  wholly  by  documentary 
evidence.(2)  The  corroborative  evidence  need  not  be  equiv- 
alent to  the  testin)ony  of  another  witness ;  it  must  be 
enough  to  satisfy  the  jury.(3)] 

It  will  be  convenient  here  to  notice  the  evidence  of  ac- 
complices,  Naturally  it  is  viewed  with  suspicion,  inasmuch 
as,  on  the  one  hand,  the  accomplice  may  hope  to  gain  favor 


(y)  7  and  8  Wm.  3,  c.  3,  gg  2,  4.         (2)  v.  cases,  etc.,  Beat,  Ev.  755. 
(a)  Best,  Ev.  752. 

(1)  Commonwealth  v.  Pollard,  12  Mete.  (Mass.)  225;  Galloway  v. 
State,  29  Ind.  442;  State  v.  Heed,  57  Mo.  252;  State  v.  Wood.  17 
Iowa,  19. 

(2)  United  States  v.  Wood,  14  Peters,  430. 

(3)  Crusen  v.  State,  10  Ohio  St.  258 ;  State  v.  Heed,  57  Mo.  252. 


THE   WITNESSES.  351 

and  lenieQcy  by  assisting  the  prosecution  ;  on  the  other 
hand,  he  will  often  be  anxious  to  shield  his  companions.  In 
practice,  though  not  in  strict  law,  it  is  deemed  essential  that 
the  evidence  of  the  accomplice  should  be  corroborated  in 
some  material  part  by  other  evidence,  so  that  the  jury  may 
be  led  to  presume  that  he  has  spoken  the  truth  generally. 
This  confirmatory  evidence  must  be  unimpeachable ;  so  that 
the  evidence  of  another  accomplice  or  his  wife  will  not 
suflSce.  And  the  confirmatory  evidence  should  not  be 
merely  to  the  fact  of  the  act  having  been  committed,  but 
should  extend  to  the  identification  of  the  prisoner  with  the 
party  concerned.(6) 

How  is  the  attendance  of  witnesses  procured  ?  In  both 
felonies  and  misdemeanors  the  witnesses  examined  are  usu- 
ally bound  over  by  recognizance  by  the  committing  magis- 
trate to  appear  at  the  trial  and  give  evidence.  If  they  do 
not  appear,  the  recognizances  may  be  estreated  and  the  pen- 
alty levied.  All  other  witnesses  may  be  compelled  to  at- 
tend by  subpena.  This  may  be  issued  either  at  the  crown 
office  in  London,  or  by  the  clerk  of  assize,  or  clerk  of  the 
peace  at  sessions.  A  copy  of  the  writ  is  served  upon 
the  witness  personally,  the  original  writ  being  shown  to 
him. 

If  a  written  instrument,  required  as  evidence,  is  in  the 
possession  of  some  person,  he  is  served  with  a  subpena  duces 
tecum,  ordering  him  to  bring  it  with  him  to  the  trial.  Un- 
less he  has  some  excuse,  allowed  to  be  valid  by  the*  court, 
he  must  produce  it  at  the  trial.  Such  lawful  excuses  are  the 
following:  that  the  instrument  will  tend  to  criminate  the 
person  producing  it;  that  it  is  his  title-deed. 

In  the  event  of  the  non-appearance  of  a  witness  in  an- 
swer to  a  subpena,  he  incurs  certain  penalties.  If  the  writ 
has  been  sued  out  of  the  crown  office,  the  queen's  bench,  upon 
application,  will  grant  an  attachment  for  the  contempt  of 
cou  rt.  In  other  cases,  the  proceedin us  must  be  by  way  of  in- 
dictment.(c)  But  to  render  a  witness  subject  to  these  penal- 
ties, he  must  have  been  served  personally,  and  served  a 
reasonable  time  before  trial.    If  his  expenses  have  not  been 


(b)  R.  V  Farler,  8  C  &  P.  lOG.  (c)  v.  Arch.  309. 

^(5 
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tendered,  and  he  is  bo  poor  as  not  to  be  able  to  go  to  the 
trial,  this  will  probably  be  allowed  by  the  court  as  a  soffi- 
ent  excuse. 

If  the  witness  is  in  custody,  the  proceedings  are  differ- 
ent. If  in  criminal  custody,  a  secretary  of  state,  or  any 
judge  of  the  superior  courts,  may,  on  application  by  affi- 
davit, issue  a  warrant  or  order  under  his  hand  for  bringing 
up  such  person  to  be  examined  as  a  witness  ;{d)  or  his  at- 
tendance may  be  secured  by  a  writ  of  habeas  corpus  ad  testi- 
fieandum.  If  in  civil  custody,  a  writ  of  kab,  corp,  ad  tesL 
is  obtained  upon  motion  in  court  or  application  to  a  judge 
in  chambers,  founded  upon  an  affidavit  stating  that  he  is 
a  material  witness.  If  the  evidence  of  a  person  in  court 
is  required,  he  is  bound  to  give  it,  although  he  has  not  been 
snbpenaed. 

A  witness,  whether  subpenaed  or  bound  over  by  recogni- 
zance, either  to  prosecute  or  give  evidence,  is  privileged 
from  arrest  whilst  attending  the  trial  on  every  day  of  the 
assizes  or  sessions  until  the  case  is  tried ;  also  for  a  reason- 
able time  before  and  after  trial  whilst  coming  to  or  return- 
ing from  the  place  of  trial. 

As  we  have  seen,  preventing  a  witness  from  attending  or 
giving  evidence  is  a  contempt  of  court ;  and  intimidating 
a  witness  from  giving  evidence  for  the  prosecution  is  a 
misdemeanor.(e) 

(d)  16  and  17  Vict.,  a  30,  J  •.        ,(«)  v.  p.  88. 
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CHAPTER  XVI. 

THE  EXAMINATION  OP  WITNESSES. 

This  is  a  subject  on  which,  though  a  wide  latitude  is 
allowed  to  counsel,  some  rules  may  be  laid  down  as  directly 
authorized,  others  as  developed  in  and  sanctioned  by 
practice. 

We  have  already  noticed  the  general  course  of  the  ex- 
amination of  witnesses ;  (p)  namely,  that  the  witnesses  for 
the  prosecution  are  first  examined  in  chi^ef  by  the  counsel 
for  the  prosecution,  and  then  cross-examined  by  the  coun- 
sel for  the  defense ;  and  after  the  case  for  the  prosecution 
has  closed,  then  the  witnesses  for  the  defease  are  examined 
by  the  counsel  for  the  defense,  and  cross-examined  by  the 
counsel  for  the  prosecution ;  in  each  case  the  witness  being 
re-examined  by  the  party  calling  him,  if  it  is  thought 
desirable.  It  should  also  be  remembered  that  the  court 
may,  at  any  time,  put  such  questions  as  it  thinks  fit  to  the 
witness,  even  after  he  has  left  the  witness-box  ;  and  that  if, 
after  the  counsel  has  finished  his  examination  or  cross- 
examination,  he  thinks  of  some  other  question  which 
ought  to  have  been  asked,  that  question  can  be  put  only 
through  or  by  leave  of  the  court.  Through  the  court,  also, 
are  asked  questions  which  occur  to  the  jury. 

All  the  witnesses,  whose  names  are  on  the  back  of  the 
indictment,  should  be  called  by  the  counsel  for  the  prose- 
cution ;  and  although  he  does  not  ask  them  any  question, 
or  even  call  them,  the  defense  may  have  them  called,  so 
that  they  may  be  subjected  to  cross-examination.  But,  in 
fiuch  a  case,  the  counsel  for  the  prosecution  may  re-exam- 
ine.(j) 


if.)  V.  p.  334. 

<9)  B.  V,  Edwards,  3  Cox,  82;  R.  v.  Beeilen,  4  C.  A  P.  220. 
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When  any  collusion  is  suspected  among  the  witnesses,  or 
it  is  thought  that  any  of  them  will  be  influenced  by  what 
they  hear  from  counsel  or  other  witnesses,  those  who  have 
not  yet  been  examined  are  ordered  to  leave  the  court  until 
they  are  wanted,  and  after  examination  they  are  required 
to  remain  in  court.  The  judge  will  do  this,  either  at  hia 
own  instance,  or  on  the  application  of  the  opposite  fiarty. 
If  the  order  be  disobeyed,  the  witness  may  be  punished  as 
for  his  contempt;  but,  though  the  disobedience  will  je 
matter  of  remark  for  the  jury,  the  judge  has  no  right  to 
reject  his  te8timony.(r) 

At  the  outset  it  will  be  well  to  ascertain  the  position  of 
the  counsel  for  the  prosecution  and  for  the  defence  respect- 
ively, their  functions  and  conduct,  their  respective  parts, 
and  the  s{>irit  in  which  they  should  conduct  them.  It  is 
needless  to  observe  that  it  is  not  the  object  of  the  counsel 
for  the  prosecution  to  get  a  conviction  at  any  price.  It 
is  his  duty  to  see  that  the  case  against  the  prisoner 
is  brought  out  in  all  its  strength;  but  it  is  not  his 
duty  to  conceal,  or  in  any  way  diminish  the  importance 
of,  its  weak  points.  His  function  is  not  to  inquire  into 
the  truth,  but  to  put  forward,  with  all  possible  candor 
and  temperance,  that  part  of  it  which  is  unfavorable  to  the 
prisoner.  (5) 

On  the  other  hand,  the  counsel  fortheprisoner  has  before 
him,  as  his  object,  the  acquittal  of  the  prisoner.  His  duty 
is  to  act  as  an  advocate,  and  not  to  any  extent  as  a  judge. 
He  is  to  put  himself  in  the  place  of  the  accused,  and  so  is  not 
under  any  obligations  which  the  accused  would  not  be  under. 
Thus,  he  is  not  obliged  to  divulge  facts  with  which  he  may 
be  acquainted  which  are  unfavorable  to  the  prisoner.(^) 

(r)  R.  V.  Colley,  Moo.  &  M.  329.         (s)  Fitz.  St.  160. 

(t)  "  The  counsel  for  the  crov^n  may  not  use  arguments  to  prove  the 
guilt  of  the  prisoner  which  he  does  not  himself  believe  to  be  just,  and 
he  is  bound  to  warn  the  jury  of  objections  which  may  diminish  the 
weight  of  his  arguments.  In  short,  as  far  as  regards  his  own  evidence, 
his  speech  should  as  much  as  possible  resemble  the  summing  up  of  the 
judge.  The  counsel  for  the  prisoner  may  use  arguments  which  he 
does  not  believe  to  be  just.  It  is  the  business  of  the  jury,  after  hear 
ing  the  judge,  to  say  whether  or  not  they  are  just." — Fiti.  St  168. 
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The  rules,  as  to  the  examination-in-chief  and  cross- 
examination,  are  generally  the  same,  whether  the  witness 
be  for  the  prosecution  or  the  defense.  They  are  based 
upon  the  supposition  that  the  witness,  called  and  presented 
by  the  party  examining  him,  is  favorable  to  his  side,  and 
therefore  unfavorable  to  his  opponent.  If  this  should  turn 
out  not  to  be  the  case,  the  rules  of  cross-exanaination  ap- 
ply to  tJie  examination  of  one  who  thus  proves  hostile  to 
the  party  producing  him. 

JExamination-in-chief, — What  questions  may  be  put  to  a 
witness?  In  the  first  place,  only  such  as  are  relevant  to  the 
matter  in  issue,  and  which,  if  answered  in  the  way  desired 
by  the  examiner,  will  tend  to  prove  the  offense  or  defense. 
Of  course,  if  circumstantial  evidence  is  resorted  to,  greater 
latitude  will  be  allowed ;  inasmuch  as  it  is  not  so  easy  to 
estimate  the  relevancy  of  the  question. 

The  second  great  rule  is,  that  leadincj  questions  may  not 
be  asked  in  the  examination-in-chief.  What  is  a  leading 
question  ?  One  which  in  any  way  suggests  to  the  witness 
the  answer  which  the  person  asking  requires.  Thus,  to  ask 
a  witness,  "  Had  the  prisoner  a  white  hat  on  ?  "  would  be  a 
leading  question ;  but  the  question, "  What  sort  of  a  hat  had 
the  prisoner  on? "  would  not  be.  Unless,  indeed,  the  point 
to  be  proved  was  whether  he  had  or  had  not  a  hat  on.  It 
is  often  given  as  a  test  whether  a  question  be  leading  or 
not,  whether  it  misht  be  answered  by  *'Tes"  or  "No." 
But  this  test  is  by  no  means  decisive;  all  questions  which 
may  be  thus  answered  not  being  leading,  and  other  ques- 
tions than  those  which  may  be  so  answered  being  equally 
leading.  Thus,  the  question,  "  Could  the  prisoner  hear 
what  he  said?"  is  not  leading;  whereas  "  What  did  he  do 
with  the  parse?"  is  leading,  because  it  implies  that  the 
person  to  whom  it  relates  dealt  with  the  purse  in  some  way 
or  other.(?t)  Though  the  rule  is,  that  leading  questions 
may  not  be  put  in  examination -in-chief,  there  are  certain 
exceptions,  some  allowed  as  of  right,  others  for  conve- 
nience sake. 


{u)  Fitz.  St.  280. 
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(a.)  For  the  purpose  of  identifying  persons  or  things 
which  have  already  been  described,  the  attention  of  the 
witness  maybe  directly  pointed  to  them.(x) 

(b.)  When  a  witness  is  called  to  contradict  another,  who 
has  sworn  to  a  certain  fact,  he  may  be  asked  in  direct  terms 
whether  that  fact  ever  took  place. 

(c.)  When  the  witness  is,  in  the  opinion  of  the  judge, 
hostile  to  the  party  calling  him. 

(d.)  When  the  witness  is  unable  to  answer  general  ques- 
tions from  defective  memory,  or  the  complicated  nature  of 
the  matter  as  to  which  he  is  interrogated.(j/) 

Leading  questions  are  also  not  objected  to — 

(a.)  When  merely  introductory,  so  as  to  save  time. 

(b.)  When  the  particular  matter  is  not  disputed.  Thus, 
where  a  witness  having  deposed  to  a  fact  has  not  been 
cross-examined  on  it,  questions  may  be  put  which  assume 
that  fact. 

A  third  general  rule  is,  that  the  evidence  of  the  witness 
must  relate  to  what  is  immediately  within  his  knoiohdge  and 
recollection.  But  there  is  one  exception  to  this  rule.  In 
matterj^  of  science,  skill,  travel,  etc.,  the  evidence  of  ex- 
perts is  allowed — that  is,  persons  who  have  a  special  knowl- 
edge of  the  branch  in  question  may  be  called  to  give  their 
opinion  as  to  the  consequences,  etc.,  of  facts  already  proved. 
For  example,  if  the  wounds  of  a  murdered  person  are  de- 
scribed, a  surgeon  may  be  asked  his  opinion  as  to  whether 
they  caused  the  death ;  but,  of  course,  it  will  be  for  the 
jury  to  determine  how  far  they  will  adopt  this  opinion.(i*) 
In  accordance  with  the  general  rule,  a  witness  is  not  al- 
lowed to  read  his  evidence.  But  he  is  allowed  to  refresh 
his  memory  by  referring  to  any  writing  made  by  himself, 
or  examined  by  him,  soon  after  the  event  to  which  it  refers, 
provided  that  after  he  has  thus  refreshed  his  memory  he 
can  swear  to  the  fact  from  his  own  recollection. 

A  fourth  general  rule  is,  that  the  contents  of  a  wrui:  n  doC' 
ument  can  not  be  proved  orally  if  the  document  is  capable 

(a?)  R.  V.  Watson,  2  Starkie,  N.  P.  C.  128. 

(y)  Best,  Ev.  804.  (z)  R.  v.  Wrighl.  R.  &  R.  456. 
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of  being  produced,  but  must  be  proved  by  the  document 
itself.  But  if  it  be  shown  that  it  is  lost,  destroyed,  or  in 
possession  of  the  prisoner  who  has  had  notice  to  produce 
it,  other  evidence  may  be  given  of  its  contents.(a)  * 

Another  matter  to  be  noticed  is  the  hostility  of  one's  own 
witness.  It  is  a  rule  that  a  counsel  can  not  discredit  hie 
own  witness ;  it  is  also,  as  we  have  seen,  a  rule  that  lead- 
ing questions  may  not  be  put  in  examination-in-chief.  But 
it  is  provided  by  8t;i,tute(i)  that  although  a  party  producing 
a  witness  is  not  allowed  to  impeach  his  credit  by  general 
evidence  of  bad  character,  he  may,  in  case  the  witness,  in 
the  opinion  of  the  judge,  proves  adverse  (z.  e.,  hostile),  con- 
tradict him  by  other  evidence,  or,  by  leave  of  the  judge, 
prove  that  at  other  times  he  has  made  a  statement  incon- 
sistent with  his  present  testimony ;  but  before  such  last- 
mentioned  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement.  So, 
also,  if,  in  the  opinion  of  the  judge,  the  witness  is  keeping 
back  some  of  the  truth,  in  order  to  favor  the  prisoner  or 
otherwise,  he  may  allow  the  examining  counsel  to  ask  lead- 
ing questions,  and  generally  to  treat  the  witness  as  hostile. 

Cross-egi^amination. — Inasmuch  as  a  witness  is  supposed  to 
be  inclined  to  favor  the  party  calling  him,  greater  powers 
are  given  to  the  cross-examining  counsel.  He  may  ask 
leading  questions,  and  in  this  way  remind  the  witness  of 
any  thing  which  may  tend  to  help  the  cause  of  the  oppo- 
site party.  But  if  the  witness  proves  any  thing  favorable 
to  the  cross-examiner,  the  fact  that  the  evidence  was  pro- 
cured by  leading  questions  will,  of  course,  diminish  its 
vulue.  The  counsel  will  not,  however,  be  allowed  to  put 
in  the  witness'  mouth  the  very  words  he  is  to  echo  back 
again.(c)  In  cross-examination  the  questions  will  be  of 
two  classes :  (a.)  Those  which  tend  directly  to  refute  or  ex- 
plain what  has  been  given  in  evidence  in  the  examination- 

(a)  V.  p.  412.  .{b)  28  Vict,  c.  18,  g  3. 

(e)  R.  V.  Hardy,  24  How  St.  Tr.  765. 
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iu-chief ;  (b.)  Those  whose  object  is  to  affect  the  credit  of 
the  witness.  It  is  not  usual  to  cross-examine  witnesses  to 
character  except  the  counsel  cross-examining  has  some  dis- 
tinct charge  on  which  to  cross-examine  them.(rf)  It  is 
needless  to  add  that  a  cross-examinins:  counsel  should  avoid 
asking  questions,  the  answer  to  which,  if  unfavorable, 
would  be  conclusive  against  him.  And  he  should  always 
remember  that  the  story  of  the  witness,  if  true,  will  be 
confirmed  the  more  he  is  questioned  about  it;  and  this 
although  there  may  be  slight  discrepancies  on  immaterial 
points. 

[There  is  a  diversity  of  practice  as  to  the  proper  limit  of 
cross-examination.  In  England,  when  one  party  introduces 
a  w  itness,  has  him  sworn,  and  asks  him  a  single  question, 
however  unimportant,  he  thereby  makes  him  a  witness  in 
tlie  ease,  and  the  other  party  has  the  right  to  cross-examine 
him  upon  all  matters  pertinent  to  the  case.(l)  And  if  the 
prosecutor  puts  upon  the  stand  a  witness  whose  name  is 
indorsed  as  a  witness  on  the  indictment,  or  if  the  prosecutor 
fails  to  call  any  such  witness,  the  accused  may  have  such 
witness  called  and  sworn  as  a  witness  for  the  prosecution, 
and  may  cross-examine  him  upon  the  whole  ca8e.(2) 

The  rule  that  the  cross-examination  of  a  witness  is  not 
restricted  to  the  subject-matter  of  the  direct  examination, 
but  extends  to  the  whole  case,  is  foUoVed  in  New  York,(3) 
Alabama,(4)  and  Mi8souri,(5)  and,  subject  to  such  restric- 
tions as  the  court  may  impose,  in  Massachusetts. (6) 


(d)  R.  V.  Hodgkins.  7  C.  &  P.  298. 

(1)  Taylor  on  Ev.,  g  1289,  and  cases  there  cited. 

(2)  Rex  V.  Simmons,  1  C.  &  P.  84;  Rex  v.  Beezl^n,  4  C.  &  P.  220, 
Rex  V.  Bodle,  6  C.  &  P.  186,  Reg.  v.  Vincent,  9  C.  &  P.  91 ;  Reg.  ». 
Bailey,  ICoxC.  C.  191. 

(3)  Eden  v,  Varick,  7  Cow.  238,  affirmed  2  Wend.  166;  Fulton  Bank 
V.  Stafford,  2  Wend.  483. 

(4)  Fralick  v.  Presley,  29  Ala.  467;  Kelley  v.  Brooks,  25  Ala.  523. 

(5)  State  V.  Sayers,  58  Mo.  585;  and  see  Squire  v.  Wright  1  St  Louii 
Court  of  Appeals,  172. 

(6)  Websterv.  Lee,  5  Mass.  334;  Moody  v.  Russell,  17  Pick.  490; 
Commonwealth  v.  Lannan,  13  Alien,  563;  Commonwealth  v.  Morgan, 
107  Mass.  199;  Commonwealth  v.  Lyden,  113  Mass.  452;  Wallace  v. 
Taunton  St  R.  R.  Co.,  119  Mass.  91. 
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la  the  Supreme  Court  of  the  United  States,  "  the  rule 
has  beeD  long  settled  that  the  cross-examination  of  a  wit- 
ness mubt  be  limited  to  matters  stated  in  his  direct  exam- 
ination." If  the  adverse  party  desires  to  examine  him  as  to 
other  matters,  he  must  do  so  by  calling  the  witness  to.  the 
stand  in  the  subsequent  progress  of  the  cause.(l) 

The  rule  of  the  Supreme  Court  of  the  United  States 
is  followed  in  New  Jersey,(2)  Indiana,(3)  Illinois,(4)  and 
Iowa.(5)  The  same  rule  is  followed  in  Pennsylvania;(6) 
but  it  is  explained  that  "  the  matter  stated  in  the  direct 
examination  "  is  not  to  be  taken  in  a  narrow  sense.  ''  The 
signature  of  a  subscribing  witness  to  an  ordinary  instru- 
ment of  writing  implies  nothing  more  than  that  the  in- 
strument was  signed  by  the  person  whose  deed  or  act  it 
purports  to  be.  It  is  not  so  in  the  case  of  a  subscribing 
witness  to  a  will.  His  attestation  is  an  assertion,  not  only 
that  the  will  was  signed  by  the  testator,  but  of  the  further 
fact  that  the  testator  was  of  sound  mind  when  he  executed 
it."  Hence,  when,  upon  an  issue  of  demsavit  vel  non,  the 
propounder  of  the  will  introduced  an  attesting  witness  to 
testify  simply  to  the  execution  of  the  will,  the  contestant 
had  the  right  to  cross-examine  the  witness  as  to  the  sanity 
of  the  testa tor.(7) 

This  rule  has  received  a  further  explanation  in  Michigan. 
"It  is  the  tendency  of  the  direct  examination  which  deter- 
mines the  subject  of  it,  as  a  test  for  cross-examination ;  it 
is  that  essential  or  ultimate  fact  in  the  plaintiff's  case  which 
the  direct  examination  tended  to  prove,  which  determines 
the  logixjal  limits  of  the  cross-examination,  and  not  merely 
the  particular  minor  facts  and  circumstances  tending  to  the 
proof  of  that  fact.    When  two  or  more  main  facts  are  essen- 


(1)  Houghton  V.  Jones,  1  Wall.  702. 

(2)  Donelly  v.  State,  2  Dutcher  (26  N.  J.  Law),  463,  see  p.  4W. 

(3)  City  of  Aurora  v,  Cobb.  21  Ind.  492,  see  pp.  511,  612. 

(4)  StaflFord  v.  Fargo,  35  111.  481  ;  Bell  v.  Prewitt,  62  111.  361 ;  Drohn 
V  Brewer,  77  111.  280. 

'(5)  Cooley  v.  State,  4  Iowa,  477;  Wilhelmi  v.  Leonard,  13  Iowa,  330 

(6)  Ellmakcr  v.  Buckley,  16  Serg.  &  R.J7;  Helser  v,   McGrath,  53 
Penn.  St.  531. 

(7)  Egbert  v.  Egbert,  78  Penn.  St.  326. 
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tial  to  plaintiff's  prima  facie  case,  such  as  the  title  of  the 
plaintiff,  and  conversion  hy  defendant  in  trover,  and  the 
direct  examination  has  been  confined  to  nj^atters  tending 
only  to  the  proof  of  one  of  those  main  facts,  the  defendant 
should  not  be  allowed  to  cross-examine  as  to  the  other."(l) 

In  Ohio,  "  the  right  of  cross-examination  is  not  to  be 
limited  by  the  particular  facts  disclosed  in  the  examination- 
in-chief,  but  may  be  extended  to- whatever  the  party  calling 
the  witness  is  required  to  establish  to  make  out  and  sustain 
his  cause  of  action  or  his  defense.  Thus,  a  witness  of  the 
plaintiff  may  be  cross-examined  by  the  defendant  touching 
all  matters  which  it  is  competent  for  the  plaintiff  to  prove 
under  the  issue,  in  order  to  entitle  him  to  recover.  And, 
on  the  other  hand,  the  plaintiff  may  cross-examine  the  de- 
fendant's witnesses  to  all  maters  which  the  defendant  may 
prove  under  the  issue,  in  order  to  sustain  his  defense." 
"  But  a  defendant  has  no  right  to  go  into  the  distinct  mat- 
ter of  his  defense,  by  way  of  avoidance,  bafore  the  plaintiff 
has  rested."(2) 

The  rule  in  Mississippi  is  the  same  as  in  Ohio.(3)  In 
California,  the  same  rule  as  in  Ohio  was  once  adopted. 
''  If  the  defendant  sets  up  a  defense  not  necessarily  involved 
in  the  denial  of  the  plaintiffs  case,  but  consisting  of  new 
matter,  the  defendant  must  wait  until  after  his  opening, 
before  he  offers  proof  of  this  new  matter."(4)  But  in  later 
cases  the  rule  of  the  Supreme  Court  of  the  United  States 
\3  followed. (5)] 

He-exaivination. — The  object  of  the  re-examination,  if  it 
be  judged  expedient  to  have  recourse  to  it,  is  to  .inquire 
into  and  explain  what  has  transpired  on  cross-examination. 
But  it  must  be  strictly  confined  to  such  matter;  the  re-ex- 
aminer may  not  ask  questions  which  he  might  and  ought 
to  have  put  on  examination-in-chief. 

(1)  Campau  v.  Dewey,  9  Mich.  381,  Eee  p.  419;  and  see  CDonnell  v. 
Segar,  25  Mich.  367. 

(2)  Legg  V.  Drake,  1  Ohio  St.  286.  see  p.  292. 

(3)  Mask  et  al.  v.  State,  32  Miss.  405,  see  p.  427. 

(4)  Jackson  t;.  Feather  Rjver  Water  Co.,  14  Cal.  18. 

(5)  Aitken  v.  Mendenhall  et  al.,  25  Cal.  212;  People  v.  Miller,  33 
Cal.  99. 
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Any  further  questions  after  re-examination  must  be  put 
through  the  judge;  also  through  him  any  questions  which 
occur  to  counsel  after  they  have  finished  their  examination 
or  cross-examination. (e) 

[For  good  cause  shown,  the  judge  may,  in  his  discretion, 
permit  the  party  who  called  the  witness,  after  re-examiua- 
tion,  to  examine  him  in  chief  on  new  matter.  In  such 
case,  the  other  party  has  the  right  to  cross-examine  on  such 
new  matter.  In  the  same  way  it  is  in  the  discretion  of  the 
court  to  permit  a  witness  to  be  recalled,  in  order  that  he 
may  be  examined,  cross-examined,  or  re-examined  by  the 
party  recalling  him ;  or  to  permit  the  witness  on  his  own 
motion  to  return  to  the  stand  to  correct  or  explain  his  tes- 
timony. A  witness  may  also  be  recalled  at  the  request  of 
the  jury.(l)] 

If  any  improper  question  (e.  g.^  irrelevant  or  leading) 
in  examination-in-chief  be  put,  the  counsel  on  the  other 
side  should  immediately  interpose  and  object  to  it  before 
the  witness  has  time  to  answer  it.  Though  in  the  case  of 
a  leading  question  this  will  often  be  ineffectual,  inasmuch 
as  the  mischief  has  been  done  by  the  suggestion  being 
made.  The  counsel  in  the  same  way  should  interpose  if 
parol  evidence  is  given  when  a  document  should  be  pro- 
duced. 

{e)  ▼.  p.  334. 

(I)  For  authorities,  see  notes  to  §§  572,  573,  574.  Wharton  on  Evi 
denoa 
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CHAPTER  XVn. 


EVIDENCE. 


'*  Evidence  includes  all  the  legal  means^  exclusive  of  mere 
argument,  which  tend  to  prove  or  disprove  any  matter  of 
fact  the  truth  of  which  is  submitted  to  judicial  investiga- 
tion."(/) 

In  ascertaining  the  law  on  the  subject  of  evidence  in 
general,  four  or  five  heads  present  themselves  under  which 
may  be  ranged  the  chief  principles  which  it  is  necessary  to 
consider : 

1.  On  whom  the  burden  of  proof  lies. 

2.  What   must   be   proved,   and   what    may    not    be 

proved. 

3.  The  best  evidence  must  always  be  given. 

4.  Hearsay  is  not  evidence. 

5.  Confessions,  under  certain  circumstances,  are  not 

admitted  as  evidence. 
1.  The  burden  of  proof  is  on  the  prosecution  as  a  rule. 
The  prosecution  must  prove  their  case  before  the  prisoner 
is  called  upon  for  his  defense  ;  and  this,  although  the  offense 
alleged  consists  of  an  act  of  omission  and  not  of  commis- 
sion, and  therefore  the  prosecution  have  to  resort  to  nega- 
tive evidence.(5r)     The  law  considers  a  man  innocent  until 

(/)  1  Tayl.  Ev.  1. 

(^)  There  is  an  exception  to  this  rule  when  the  accused  pleads  spe- 
cially, e,  g.,  autrefois  acquit.  [The  issue  made  by  the  pleadings  deter- 
mines on  which  party  the  burden  of  proof  lies.  Throughout  the 
fcrial  the  burden  of  proof  remains  on  him  to  establish  his  claim,  while 
the  other  party  is  bound  only  to  prevent  the  claim  being  established. 
ViThen  the  issue  is  made  by  a  special  plea  in  bar,  as  former  acquittal  or 
former  conviction,  the  burden  is  on  the  defendant.  But  when  the 
issue  is  made  by  the  plea  of  not  guilty,  the  burden  is  continually  on 
the  state  to  prove  the  guilt  of  the  defendant;  and  the  defendant  need 
only  invalidate,  or  raise  a  reasonable  doubt  as  to  the  proof  of,  any  es> 
sential  ingredient  of  the  crime  charged.     But  this  is  by  no  means  uni 
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he  is  shown  to  be  guilty.  But  the  principle  under  dis- 
cussion must  not  be  understood  with  unlimited  significa- 

—  -  ^ — 

Tersally  accepted.  For  when  the  law  creates  a  particular  disputable 
presumption,  either  in  the  absence  of  eyidence,  as  the  presumption 
of  innocence  or  the  presumption  of  sanity — or  from  the  proof  of  some 
fact,  as  the  presumption  of  larceny  from  the  unexplained  pcesession 
of  stolen  goods,  or  the  presumption  of  malice  from  the  fact  of  killing — 
A  particular  burden  of  proof  is  frequently  said  to. lie  on  the  party  who 
proposes  to  controvert  such  presumption.  Accordingly,  many  cases 
speak  of  the  burden  of  proof  shifting,  in  the  course  of  the  trial,  from 
one  party  to  the  other.  This  is  especially  the  case  with  the  presump- 
tions of  sanity  and  of  malice. 

The  state  must  prove,  beyond  a  reasonable  doubt,  every  essential 
element  of  the  crime  charged.  Criminal  intent,  unless  otherwise  pro- 
vided by  statute,  is  an  essential  element.  If  the  defendant  was  insane, 
the  law  holds  he  was  incapable  of  criminal  intent.  Hence,  the  defense 
of  insanity  is  merely  a  denial  of  criminal  intent,  and  is,  therefore, 
provable  under  the  general  issue.  Hence,  if  the  evidence  raises  f\ 
reasonable  doubt  of  the  sanity  of  the  defendant,  it  raises  a  doubt  a  i 
to  his  criminal  intent,  and,  logically,  he  is  entitled  to  an  acquittal. 
And  it  is  so  held  in  State  v.  Bartlett,  43  N.  II.  224;  State  v.  Jones,  50 
N.  H.  369;  State  v.  Johnson,  40  Conn.  136;  People  v.  McCann,  16  N. 
Y.  58;  Wagner  v.  People,  4  Abb.  App.  Decisions,  509;  McFarland's 
case,  8  Abb.  App.  Decisions,  57 ;  Dove  v.  State,  3  Heiskell,  348 ;  People 
V.  Garbutt,  17  Mich.  1 ;  Polk  v.  State,  19  Ind.  170;  Bradley  v.  State,  31 
Ind.  492;  Hopps  v.  People,  31  111.  385;  Chase  v.  People,  40  111.  35J; 
State  V.  Crawford,  11  Kansas,  32;  Wright  v.  People,  4  Neb.  407.  The 
cases  People  V.  Garbutt,  17  Mich.  1,  and  State  v.  Crawford,  11  Kansas, 
32,  are  especially  full  and  thorough. 

In  other  cases,  it  is  held  that  the  presumption  of  sanity  throws  the 
burden  of  proof  on  the  defendant;  that  the  defense  of  insanity  is  in 
the  nature  of  a  plea  of  confession  and  avoidance ;  and  that  the  defend- 
ant must  establish  the  fact  of  his  insanity  by  a  preponderance  of 
proof.  Commonwealth  v.  Eddy,  7  Gray,  583;  Ortwein  v.  Common- 
wealth, 76  Penn.  St.  414;  Lynch  v.  Commonwealth,  77  Penn.  St.  205; 
Myers  v.  Commonwealth,  83  Penn.  St.  131;  Boswell  v.  Commonwealth, 
20  Grattan,  860;  State  v.  Coleman,  27  La.  Ann.  691;  McKenzie  v. 
State,  26  Ark.  334;  Graham  v.  Commonwealth,  16  B.  Mon.  589;  Kriel 
V.  Commonwealth,  5  Bush,  362;  Loeffner  v.  State,  10  Ohio  St.  698  i 
Bergin  v.  State,  31  Ohio  St.  Ill ;  State  v.  Felter,  32  Iowa,  49;  State  v 
Stickley,  41  Iowa,  232;  State  v.  Klinger,  43  Mo.  127;  SUte  v.  Smith, 
53  Mo.  267.  But,  in  this  last  case,  though  the  court  says  it  is  neces- 
sary for  the  defendant  to  make  out  insanity  by  a  preponderance  of  tes- 
timony, it  also  says  it  is  irregular  to  tell  the  jury  so,  and  cites  approv- 
ingly the  statement  of  Mr.  Bishop,  that  the  jury  should  acquit  if  they 
entertain  a  reasonable  doubt  of  the  defendant's  sanity.     Bonfanti  v. 
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tion.  Though  the  burden  of  proof  of  the  charge  is  in  gen* 
eral  on  the  prosecution,  yet  on  particular  points  it  is  on  the 
prisoner.  This  is  markedly  the  case  in  some  offenses. 
Thus,  by  various  acts  of  parliament  it  is  declared  penal  to 
do  certain  things,  or  possess  certain  articles,  without  lawful 

State,  2  Minn.  123;  People  v.  McDonnell,  47  Cal.  134;  People  v.  Wil- 
ton,  49  Cal.  13.  Th^  facility  of  juries  in  finding  the  existence  of  in- 
sanity, in  cases  of  homicide,  has  influence  in  some  of  these  decisions. 
The  court  say,  in  Ortwein  v.  Commonwealth:  "  And  if  this  reasoning 
were  less  conclusive,  the  safety  of  society  would  turn  the  scale. 
Merely  doubtful  insanity  would  fill  the  land  with  acquitted  criminals." 
The  influence  of  this  consideration  may  be  estimated  by  comparing 
the  ruling  of  this  court  in  cases  of  homicide  with  the  ruling  made  in 
the  case  of  a  contested  will—Egbert  v.  Egbert,  78  Penn.  St.  326. 

Some  American  cases  hold  that  the  defense  of  insanity  can  not  pre> 
vail,  unless  established  beyond  a  reasonable  doubt.  These  cases  are 
dearly  erroneous. 

In  like  manner,  the  claim  of  self-defense  is  merely  a  denial  of  the 
malice  which  the  prosecution  is  bound  to  establish  beyond  a  reasona- 
ble doubt.  Accordingly,  some  cases  hold  that  the  defendant  is  enti- 
tled to  an  acquittal,  if,  upon  the  evidence,  it  is  doubtful  whether  the 
homicide  or  assault  was  malicious  or  was  in  self-defense.  State  v.  Peo- 
ple, 53  N.  Y.  164;  State  v.  Porter,  34  Iowa,  131;  State  v.  Wingo,  66 
Mo.  181.  And,  in  Massachusetts,  in  cases  of  assault  Commonwealth 
V.  McKie,  1  Gray,  61.  While  others  hold  the  defendant  must  make 
out  a  case  of  self-defense  by  a  preponderance  of  proof.  People  v. 
Shroyer,  42  N.  Y.  1 ;  Silvus  v.  State,  22  Ohio  St.  99;  Weaver  v.  State, 
24  Ohio  St.  5S4.  And,  in  Massachusetts,  in  cases  of  homicide,  the  pre- 
sumption of  malice,  arising  from  the  fact  of  killing,  remains  till  over- 
come by  preponderance  of  proof. 

Where  the  possession  of  stolen  goods  by  the  defendant  is  established, 
be  is  not  required  to  prove  by  preponderance  of  proof  that  he  is  in- 
nocent. State  V.  Merrick,  19  Maine,  401.  In  a  case  of  forgery,  where 
it  was  i)roved  that  the  paper  came  into  the  hands  of  the  defendant 
unaltered,  and  left  his  hands  altered,  it  was  held  error  to  charge  that 
thereby  the  burden  was  cast  on  the  defendant  to  prove  that  he  did  not 
alter  it.  The  court  said:  "  If  the  result  of  the  case  depends  upon  the 
establishment  of  the  proposition  of  the  one  on  whom  the  burden  wa^ 
firsG  cast,  the  burden  remains  with  him  throughout,  though  the  weight 
of  evidence  may  have  shifted  from  one  side  ,to  the  other,  according  as 
each  may  have  adduced  fresh  proof.  There  is  a  wide  difference  be- 
tween a  requirement,  in  a  criminal  prosecution,  that  the  accused  shall 
prove  his  innocence,  when  a  presumption  is  raised  against  him,  and 
the  necessity  of  explaining,  in  some  degree,  the  fact  on  which  thai 
presumption  rests."    State  v.  Flye,  26  Maine,  312  ] 
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excuse  or  authority ;  such  excuse  or  authority  must  be 
proved  by  the  accused.  For  example,  to  possess  public 
stores  marked  with  the  broad  arrow  ;(A)  to  possess  coining 
tools.(z)  Again,  it  lies  on  the  defendant  to  prove  that  sig- 
nals  to  smuggling  vessels  were  not  made  for  the  purpose  of 
giving  illegal  notice  ;{k)  also  to  show  some  justification  for 
sending  an  unseaworthy  ship  to  sea.(Q  But  it  will  be  no- 
ticed that  in  all  these  cases  there  is  something  to  be  proved 
in  the  first  instance  by  the  prosecution — either  the  posses- 
sion of  the  goodp,  the  unseaworthiness  of  the  ship,  etc. 

And  not  only  in  the  particular  cases  of  which  we  have 
given  examples,  but  in  most  cases  of  circumstantial  evi- 
dence "  there  is  a  point  (though  it  is  impossible  to  deter- 
mine exactly  where  it  lies)  at  which  the  prosecutor  has 
done  all  that  he  can  reasonably  be  expected  to  do,  and  at 
which  it  is  reasonable  to  ask  for  evidence  from  the  prisoner 
in  explanation,  and  to  draw  inferences  unfavorable  to  him 
from  its  absence."(m)  Thus  the  court  will  naturally  ex- 
pect from  the  prisoner  an  explanation  of  the  object  for 
which  poison  was  purchased;  so  also  in  the  case  of  recent 
possession  of  stolen  goods.  Killing  is  presumed  to  be  mur- 
der until  otherwise  accounted  for. 

2.  What  must  he  proved  f — All  facts  and  circumstances 
stated  in  the  indictment  which  can  not  be  rejected  as  sur- 
plusage ;  in  other  words,  all  the  constituents  of  the  offense. 
Though,  as  we  shall  see  hereafter,  if  a  more  serious  crime 
contains,  as  it  were,  a  less  serious  one,  the  prisoner  indicted 
for  the  former  may  sometimes  be  convicted  of  the  latter ; 
if  the  more  serious  circumstances  can  not  be  established  ; 
thus  on  an  indictment  for  murder,  if  the  malice  prepense 
be  not  proved,  the  prisoner  may  be  convicted  of  man- 
slaughter. 

We  have  seen  above(n)  in  what  cases  the  time  and  place 
must  be  correctly  stated  in  the  indictment  ;(o)  and  thus  we 
now  know  when  they  must  be  correctly  proved.     But  in 


(A)  y.  38  and  39  Viot,  c.  25.  (t)  24  and  25  Vict.,  o.  99,  J  24. 

{k)  16  and  17  Viot.,  c.  107,  2  245.  (Q  38  and  39  Vict.,  c.  88,  2  4. 

(m)  Fit*.  St.  303.  (n)  v.  p.  264. 
(•)  T.  p.  264. 
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any  case  the  offense  most  be  proved  to  have  been  commit- 
ted within  the  extent  of  tKe  court's  jurisdiction.  Any  ma- 
terial variance  between  the  fact  laid  in  the  indictment  and 
the  fact  proved  will  be  fatal,  unless  amended.(p) 

[In  criminal  cases,  as  in  civil,  (lescriptive  averments  must 
be  strictly  proved.  If,  under  a  statute  against  stealing  any 
horse,  mare,  or  gelding,  the  indictment  charges  the  stealing 
of  a  horse,  and  the  evidence  shows  the  theft  of  a  gelding, 
the  defendant  must  be  acquitted.(l)  But  the  contrary  is 
held  in  England.(2)  So  if  the  charge  is  stealing  two  tur- 
keys, and  the  evidence  shows  the  stealing  of  two  dead  tur- 
keys ;(3)  for  the  allegation  of  an  animal  meanft  a  live  ani- 
mal, unless  it  is  described  as  dead.(4)  A  variance  as  to  a 
person  named  in  the  indictment  is  fatal,  unless  it  is  a  vari- 
ance in  spelling  merely,  which  does  not  affect  the  sound. 
The  cases  are  not  entirely  harmonious  in  determining  what 
is  a  variance  in  sound.  Where  the  name  in  the  indictment 
was  Dougal  Mclnnis,  and  the  name  proved  was  Dougal 
McQinnis,  the  variance  was  fatal  ;(5)  while  proof  of  Win- 
yard  in  place  of  Whyneard,  as  averred,  was  not.(6) 

When  a  paper  is  set  out  by  its  tenor  in  the  indictment, 
the  rule  is  ''  that  where  the  omission  or  addition  of  a  letter 
does  not  change  the  word,  so  as  to  make  it  another  word, 
the  variance  is  not  material."(7)  Where  the  allegation  was 
"not,"  and  the  i)roof  was  "  nor,"  and  the  sense  was  not  af- 
fected thereby,  the  variance  was  fatal  ;(8)  but  where  the  al- 
legation was  "  undertood,"  and  the  proof  was  "  under- 
stood," the  variance  was  not  fatal.(7) 

Though  the  descriptive  averment  be  unnecessary,  still  it 
must  be  strictly  proved.  Where,  in  an  indictment  for  the 
theft  of  a  horse,  the  failure  to  prove  that  the  stolen  horse 

(p)  V.  p.  266,  267. 

(1)  Hooker  v.  State.  4  Ohio,  350;  Turley  v.  State,  3  Humph.  323. 

(2)  Keg.  V.  Aldridge,  4  Cox  C.  C.  143. 

(3)  Rex  V.  Halloway,  I  C.  &  P.  128. 

(4)  Rex  V.  Edwards,  R.  &  R.  497;  Commonwealth  v.  Beaman^  8 
Gray,  497;  State  v.  Jenkins,  6  Jones  (N.  C),  19. 

(5)  Barnes  v.  People,  IS  111.  52.         (6)  Rex  v.  Foster,  R.  A  R.  412. 
(7)  Reg.  V.  Drake,  11  Modern,  78.     (8)  Rex  v.  Beeob,  Comp.  229. 
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was  black  was  fatal.(l)  And  where,  in  an  indictment  for 
bigamy,  the  woman  was  needlessly  described  as  a  widow^ 
the  failure  to  prove  her  widowhood  was  fatal.(2) 

The  rule  that  a  descriptive  averment  must  be  strictly 
proved  has  one  qualification  \n  cases  of  homicide  and  feloni- 
ous assault.  If  the  averment  is  that  the  homicide  ^b» 
<*aused  or  the  assault  made  in  a  designated  manner,  it  is 
not  necessary  to  prove  strictly  the  details  of  the  means 
averred  to  have  been  used  in  so  committing  the  ofiense.  If 
the  indictment  is  for  murder  by  poisoning,  and  it  is  averred 
by  poisoning  with  a  certain  drug,  the  indictment  is  sup- 
ported by  proof  of  poisoning  with  a  different  drug.(3)  A 
charge  of  felonious  assault  with  a  staff  will  be  sustained  by 
proof  of  such  assault  with  another  bruising  implement,  as 
a  stone  ;(4)  and  a  charge  of  strangling  by  clasping  both 
hands  about  the  throat  is  sustained  by  proof  of  strangling 
by  placing  one  hand  over  the  mouth. (5) 

A  mistake  in  the  name  of  the  defendant  does  not  occa- 
sion :i  variance,  since  it  is  not  nece^^sary  to  prove  his  name. 
If  tlu'  <lefendant  desires  to  take  advantnge  of  such  mistake, 
he  does  so  by  plea  in  abatement.  If  this  plea  is  sustained, 
the  indictment  is  amended,  and  the  ca«e  proceeds. 

The  effect  of  variance  in  particulars  not  material  to  the 
merits  of  the  case  is  overcome  in  Michigan  by  a  statute  au- 
thorizing the  indictment  to  be  amended  to  correspond  with 
the  evidence,  when  such  a  variance  occurs  ;(G)  and  in  Ohio 
by  the  statutes  declaring  that  no  such  variance  shall  be 
ground  for  acquittal.(7)  Under  the  Ohio  statute,  it  was 
held  that  the  defendant  was  correctly  convicted  where  the 
indictment  charged  him  with  stealing  certain  articles  of  sil- 
verware, and  the  evidence  showed  the  articles  were  of 
plated  ware,  consisting  of  only  one-twenty-fifth  part  sil- 
ver.(8)  ] 


(1)  1  Stark.  Ev.  374.  (2)  Rex  t;.  Deeley.  4  C.  &  P.  579. 

(3)  Ea8t»  P.  C,  c.  5,  5  107. 

(4)  Sherwin  3  Case,  cited  East,  P.  C,  c.  5,  J  107. 

(5)  Rex  V.  Culkins,  5  C.  A  P  121.   (6)  Rev.  Stat.  (1871).  p.  2172. 

(7)  74  Ohio  L.  334. 

(8)  Goodall  V.  State,  22  Ohio  St.  203. 
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Closely  connected  with  the  question  "  what  mast  be 
proved  ?"  is  the  question  *'  what  may  not  be  given  in  evi- 
dence ?"  As  a  rule,  nothing  must  be  given  in  evidence 
which  does  not  directly  tend  to  prove  or  disprove  the  mat- 
ter in  issue.  The  previous  or  subsequent  bad  character  of 
the  prisoner  may  not  be  proved ;  unless  to  rebut  evidence 
of  good  character. ((jr)  Thus,  also,  if  other  true  bills  are 
found  against  the  prisoner,  theoretically  this  is  not  supposed 
to  influence  the  judge  or  jury.(r)  Nor  may  it  be  provetl  that 
he  has  a  general  disposition  to  commit  the  particular  kind 
of  offense.  Again,  it  is  not  allowable  to  prove  a  man  guilty 
of  one  felony  in  order  to  prove  him  guilty  of  another  un- 
connected with  it.  In  other  words,  if  the  offenses  are  dis- 
tinct, evidence  of  one  offense  is,  in  general,  inadmissible 
on  the  trial  of  the  prisoner  for  another  offense.  But  if  they 
are  connected,  and  form  one  entire  transaction,  other  offenses 
may  be  proved  to  show  the  character  of  the  transaction. 
If  the  evidence  is  admissible  on  general  grounds  as  being 
relevant,  it  can  not  be  excluded  merely  because  it  discloses 
other  oftenses.(5) 

There  are  exceptions  to  the  rule  excluding  evidence  of 
other  offenses : 

(a.)  In  treason^  other  overt  acts  may  be  given  in  evidence, 
if  they  directly  prove  any  overt  acts  which  are  laid.  And 
in  conspiracy,  sedition,  libel,  and  similar  offenses,  wide  lim- 
its are  given  to  the  reception  of  evidence,  inasmuch  as  the 
offense  can  only  be  estimated  by  the  surrounding  circum- 
stances. (/) 

(b.)  When  it  is  necessary  to  prove  the  guilty  knowledge  of 
the  defendant,  evidence  may  be  given  of  his  having  com- 
mitted the  same  offetise  before.  Thus,  on  an  indictment 
for  uttering  forged  bank-notes,  or  for  uttering  counterfeit 

(q)  V.  R.  V.  Rowton,  34  L.  J.  (M.  C.)  57. 

(r)  However,  as  both  the  judge  and  jury  are  supplied  with  calen- 
dara,  they  can  not  help  noticing  that  there  are  other  charges  against 
the  prisoner.  It  would  be  well  if  the  jury,  at  least,  were  not  so  sup- 
plied ;  they  know  perfectly  well  without  a  calendar  what  they  are  to 
give  their  verdict  on. 

(s)  Rose.  90;  v.  R.  v,  Salisbury,  5  C.  A  P.  155. 

(0  V.  K.  V.  Hunt,  3  B.  &  Aid.  56r.;  R.  t..  Pearce,  Peake,  75. 
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coin,  evidence  may  be  given  of  the  defendant's  having  at 
other  times  uttered  or  had  in  his  possession  other  forged 
bank-notes  or  counterfeit  coin.  So  it  seems  that  the  guilty 
knowledge  of  the  falsehood  of  a  pretense  may  be  shown 
by  evidence  of  a  previous  obtaining  or  attempting  to  ob- 
tain bj"  false  pretenses.(M)  Under  the  prevention  of  crimes 
act,  1871,(0:)  when  proceedings  are  taken  against « a  person 
for  receiving  or  having  in  his  possession  stolen  goods,  evi- 
dence may  be  given  at  any  stage  of  the  proceedings  of  the 
defendant's  having  had  in  his  possession,  within  the  preced- 
ing twelve  months,  other  stolen  property ;  and  evidence  may 
also  be  given,  under  the  same  circumstances,  of  his  pre- 
vious conviction,  within  five  years,  of  any  offense  involv- 
ing fraud  or  dishonesty. 

(c.)  When  it  is  necessary  to  prove  malice  or  intent  on  the 
part  of  the  defendant,  evidence  of  other  offenses  may, 
under  some  circumstances,  be  given.  Thus,  in  a  trial  for 
murder,  evidence  of  former  unsuccessful  attempts  or 
threats  to  murder  would  be  admissible. 

As  to  evidence  of  good  character. — Witnesses  may  be 
called  to  speak  generally  to  the  good  character  of  the  pris- 
oner; but  they  may  not  give  evidence  of  particular  acts, 
unless  such  evidence  tends  directly  to  the  disproving  of  some 
of  the  facts  put  in  issue  by  the  pleadings.  The  evidence 
must  be  to  the  general  rei)UtHtion  for  good  character,  and 
not  to  the  witness'  own  opinion.  The  way  in  which  the 
information  is  elicited  is  by  questions  of  this  sort :  "  How 
long  have  you  known  the  prisoner? "  "  During  that  time^ 
what  has  been  his  general  character  for  sobriety,  honesty, 
and  industry?" 

General  evidence  of  good  character  may  be  disproved  by 
general  evidence  of  bad  character,  but  not  by  particular 
cases  of  misconduct.  However,  for  such  purposes,  pre- 
vious convictions  may,  as  a  rule,  be  proved.(y) 

(tt)  R.  V,  Fraucis,  L.  R.,  2  C.  C.  R.  128;  43  L.  J.  (M.  C.)  97. 
(ar)  34  and  35  Vict.,  c.  112,  §  19. 

(y)  y.  6  and  7  Wm.  4,  o.  Ill;  24  and  25  VicU,  o.  96,  J  116;  24  and 
25  Vict,  c.  99.  J  37. 
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It  ifi  important  to  notice  in  what  way  evidence  of  pre- 
vious good  character  operates.  '' Judges  frequently  tell 
juries  that  evidence  of  character  can  not  be  of  use,  when 
the  case  is  clearly  proved,  ex(*ept  in  mitigation  (or,  possi- 
bly, aggravation)  of  puuinhment;  but  that,  if  they  have 
an}'  doubt,  evidence  of  character  is  highly  important^"(^) 

8.  The  best  evidence  must  always  lie  given — that  is,  if  it 
is  possible  to  be  had.  If  not,  then  inferior  evidence  will 
be  admitted.  But,  before  this  inferior  (or  secondary)  evi- 
<lcuce  is  let  in,  the  absence  of  the  better  evidence  must  be 
accounted  for.  By  this  is  meant  that  merely  substitution- 
ary' evidence— that  is,  such  as  indicates  more  original 
sources  of  information — ^must  not  be  received,  so  long  as 
the  original  evidence  is  attainable.  It  does  not  imply  that 
weaker  proofs  (which  are  not  substitutionary)  may  not  be 
selected  instead  of  stronger  ones.  Thus,  an  act  may  be 
equally  proved  by  a  wrirtcn  instrument,  and  also  by  one 
who  saw  it ;  both  these  modes  of  proof  are  primary. 

The  most  common  application  of  this  rule  is  in  the  case 
of  written  instrumejits.  It  is  plain  that  the  best  evidence 
of  the  contents  of  a  written  document  is  the  writing 
itself;  and,  therefore,  before  a  copy  or  parol  evidence  of  its 
contents  can  be  received,  the  absence  of  the  o ritual  in- 
strument must  be  accounted  for,  by  proving  that  it  is  lost 
or  destroyed,  or  that  it  is  in  the  possession  of  the  opposite 
party,  and  that  ho  has  had  reasonable  notice  to  produce  it. 
If  once  secondary  evidence  is  admitted,  any  proof  may 
be  given,  as  there  are  no  degrees  of  secondary  evidence; 
thus,  if  an  original  deed  can  not  be  produced,  parol  evi- 


(r)Fitz.  St.  H12.  "This  always  seems  to  me  to  be  equivalent  to  say 
ing,  '  If  you  think  the  prisoner  guilty,  sny  so;  and  if  you  think  you 
ought  to  ac«]uit  him  independently  of  the  evidence  of  character,  ac- 
quit him  rather  more  roudily  because  of  it.'  Evidence  of  character 
would  thus  V»e  suporfluous  in  every  case.  The  true  distinction  is,  that 
evidence  of  character  may  explain  conduct,  but  can  not  alter  facts.  I 
do  not  disbelieve  a  credihle  witness  becaiuse  tlae  man  whose  hand  he 
swears  he  savv  in  his  neighbor's  pocket  has  a  very  high  character  for 
honesty  ;  but  I  do  not  draw  the  inference  from  the  fact  which  I  should 
draw  in  most  cases,  namely,  that  there  existed  a  felonious  intent.  I 
ascribe  the  act  to  some  innocent  motive."* — Ibid. 
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dence  of  its  contents  may  be  given,  although  there  is  an 
attested  copy  in  existence.  But,  for  the  sake  of  conveni* 
ence,  copies  may  be  given  m  evidence  of  all  records  other 
than  those  of  the  court  requiring  proof  of  them,  of  jour^- 
nals  of  either  house  of  parliament,  and,  generally,  of  the 
official  documents  of  other  courts,  and  parish  registers,  en- 
tries in  corporation  books,  and  books  of  public  companies 
relating  to  things  public  and  general. 

Entries  in  bankers'  books  may  be  proved  by  examined 
copies  verified  on  oath  or  by  affidavit.(^). 

4.  Hearsay  is  no  evifhnce. 

Hearsay  {derivative^  or  second  hand^  as  opposed  to  second- 
ary) evidence  is  that  which  is  learnt  from  some  one  else, 
whether  by  word  of  mouth  or  otherwise ;  in  other  words,  it 
is  any  thing  which  does  not  derive  its  value  solely  from  the 
credit  given  to  the  witness  himself,  but  which  rests  also,  in 
part,  on  the  veracity  and  competence  of  some  other  per- 
son, (a) 

The  reasons  usually  assigned  for  the  rejection  of  hearsay 
evidence  are  two :  (a)  that  the  original  statement  or  writing 
was  not  made  on  oath  ;  (b)  that  the  party  aifected  has  not 
the  opportunity  of  cross-examining  the  originator  of  it. 
Its  reception  would  also  have  the  effect  of  lengthening  the 
proceedings,  without  any  corresponding  advantage.  We 
have  seen  that  secondary  evidence  can  be  given  only  where 
there  has  been  an  explanation  of  the  absence  of  the  best 
evidence  ;  second-hand  evidence  can  not  be  given  at  all, 
subject  to  the  following  exceptions  :(6) 

i.  To  prove  the  death  of  a  person  beyonc'  the  sea. 

ii.  To  prove  a  prescription,  a  custom  ;  matters  of  pedi- 
gree; reputation  on  questions  of  public  or  general  right. 

iii.  When  the  hearsay  is  what  the  witness  has  been  heard 
to  say  at  another  time,  in  order  to  invalidate  or  confirm  his 
testimony  given  in  court.  [This  is  not  hearsay.  Tlie  evi- 
dence is  direct  and  primary  that  the  witness  made  a  cer- 
tain statement;  there  is  no  evidence,  in  such  case,  either 

(z)  Bankers'  Books  Evidonce  Act,  1879  (42  Vicl.,  c.  11). 

(a)  1  Ph.  Ev.  186. 

(6)  **A11  the  exceptions  to  the  rule  are  based  upon  the  principle  that  the 
special  circumstances  which  establish  them  supply  a  sanction  to  to  the  state- 
ment, and  exclude  the  possibility  of  calling  the  person  who  made  it'' — Fits. 
St.  819. 
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direct  or  hearsay,  as  to  tlic  truth  of  the  matter  contained 
in  the  statement.] 

iv.  Declarations  made  by  persons  under  the  sensible  con- 
viction of  their  impending  death.  Such  declarations  are 
admitted  only  when  the  death  of  the  deceased  is  the  sub- 
ject of  the  charge  (that  is,  in  cases  of  murder  br  man- 
slaughter), and  only  if  the  declaration  refers  to  the  injury 
which  is  the  caui>e  of  death. 

V.  Statemeuts  made  by  deceased  persons,  if  against  their 
interest ;  or  entries  made  by  them  in  the  regulur  course  of 
their  duty  or  employment. 

vi.  When  the  bodily  or  mental  feelings  of  a  person  are 
matorial  to  be  proved,  the  usual  expressions  of  such  feel- 
ings, made  at  the  time  in  question,  arc  admissible  as  original 
evidence  :(c)  for  example,  what  was  said  to  a  surgeon  im- 
mediately after  an  assault. (rf) 

vii.  When  the  sayings,  etc.,  of  another  are  part  of  tlie 
res  gestce,  that  is,  of  the  general  transaction,  and  are  not 
merely  a  medium  of  proof  of  another  fact.  Thus  the  cries 
of  a  person  being  stabbed,  of  a  mob,  are  good  evidence.(e) 
In  fact,  these  are  not  strictly  instances  of  hearsay  evidence 
at  all,  but  the  original  proofs  of  what  took  place. 

[viii.  Evidence,  in  a  second  trial,  of  testimony  given  by  a 
witness  now  deceased,  at  a  former  trial  of  the  same  case 
between  the  same  parties.(l)] 

(c)  1  Tayl.  Ev.  530.  {d)  Aveson  v.  Lord  Kinnaird,  6  East,  19a 

(e)  V.  21  How.  St.  Tr.  514,  529. 

(1)  "It  is  essential  to  the  competency  of  the  toitnesa  called  to  give 
this  kind  of  evidence,  first,  that  he  heard  the  deceased  person  testify 
at  the  former  trial;  and  second,  that  he  has  such  accurate  recollection 
of  the  matter  stated,  that  he  will,  on  his  oath,  assume  or  undertake  to 
narrate  in  substance  the  matter  sworn  to  by  the  deceased  person,  in 
all  its  material  parts,  or  that  part  thereof  which  he  may  be  called  on 
to  prove. 

*'  It  is  essential  to  the  competency  of  the  evidence,  first,  that  the  mat^ 
ter  stated  at  the  former  trial  by  the  witness,  since  deceased,  should 
have  been  given  on  oath ;  second,  between  the  same  parties,  and  touch- 
ing the  same  subject-matter,  where  opportunity  for  cross-examination 
was  given  the  person  against  whom  it  is  now  offered ;  and  third,  that 
the  matter  sworn  to  by  the  deceased  be  stated,  in  all  its  material 
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It  will  be  conveiilent  here  to  notice  the  rule  that  if  a  wit- 
oess  18  dead,  or  too  ill  to  travel  (or  kept  out  of  the  way,  as 
against  the  person  so  keeping  him  out),(/)  his  depositions 
may  be  read,  provided  that  such  depositions  were  taken  in 
the  presence  of  the  accused,  and  that  he  had  an  opportunity 
of  cross-examining  the  witne88.(gr) 

5.  Confessions^  under  certain  circumstances,  are  not  ad- 
mitted as  evidence. 

Confessions,  if  received  at  all  in  evidence,  are  received 
with  great  caution,  not  only  from  the  consideration  that, 
owing  to  insanity,  or  other  reason,  they  may  be  false,  but 
also  there  is- the  danger  of  their  not  having  been  correctly 
reported.  The  general  rule  is,  that  to  bo  admissible  they 
must  be  free  and  voluntary.  What  amounts  to  a  free  and 
voluntary  confession  does  not  clearly  appear.  "  This  much 
is  certain,  that  no  confession  by  the  prisoner  is  admissible 
which  is  made  in  consequence  of  any  inducement  of  a  tem- 
poral nature,  having  reference  to  the  charge  against  the 
prisoner,  hold  out  by  a  person  in  authority;  and  on  the 
whole,  the  tendency  of  the  present  decisions  seems  to  be 
to  admit  any  confessions  which  do  not  come  within  this 
proposition.(A) 

Confessionary  evidence  is  admissible  only  against  the 
person  who  makes  it,  though,  of  course,  if  the  jury  hear 
any  thing  in  it  against  accomplices,  it  will  he  apt  to  preju- 
dice them  against  such  co-defendants.  In  the  same  way, 
if  a  confession  is  improperly  blurted  out  where  it  is  not 
admissible,  it  can  not  but  have  weight  with  the  jury. 

With  regard  to  confessions  or  statements  before  the  mag- 
istrate, it  is  provided  by  statute(i)  that  after  the  examina- 


paris,  and  in  the  order  in  which  it  was  given,  so  far  as  necessary  to  a 
correct  understanding  of  it. 

"  The  requirement  that  all  the  matter  sworn  to  at  the  former  trial 
by  the  person,  since  deceased,  be  stated,  being  one  of  Uie  tests  of  the 
evidence,  not  of  the  witness,  it  is  not  essential  that  it  be  all  proven 
by  a  single  witness."    Summons  v.  State,  5  Ohio  St.  325. 

(J)  R.  V.  Scaife,  2  Den.  281. 

(^)  11  and  \2  Vict.,  c.  42,  §  16.  So,  also,  as  to  depositions  on  behali 
of  the  accused,  30  and  31  Vict.,  c.  35,  §  3. 

(/t)  Kosc.  40.  (0  11  and  12  Vict,  c.  421  §  18. 
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tion  of  all  the  witneeees  for  the  prosecution,  oue  of  the 
magistrates  shall  have  all  the  depositions  against  the  ac- 
cused read  to  him,  and  shall  then  say  to  him  these  words, 
or  words  to  the  like  effect :  "  Having  heard  the  evidence, 
do  you  wish  to  say  any  thing  in  answer  to  the  charge? 
Yo;  are  not  obliged  to  say  any  thing  unless  you  desire  to 
do  so,  but  whatever  you  say  will  be  taken  down  in  writing, 
and  may  be  given  in  evidence  ngainst  you  upon  youi 
trial."  The  magistrate  gives  a  further  caution  that  the  ac- 
cused has  nothing  to  hope  from  any  promise  of  favvir,  and 
nothing  to  fear  from  any  threat  which  may  have  been 
holden  out  to  induce  him  to  make  any  confession  or  ad- 
mission of  his  guilt.  But  this  second  caution  is  nocl»^isary 
only  when  it  appears  that  some  inducement  has  been  holden 
out  to  the  accu8ed.(A)  The  statement  of  the  prisoner  thus 
made  before  the  magistrate  is  read  at  the  trial  from  the 
depositions  without  further  proof. 

It  will  be  remembered  that  a  witness  is  not  compelled  to 
answer  questions  which  tend  to  criminate  himself.  By 
several  statutes,  though  they  are  obliired  to  answer  the 
questions,  the  evidence  given  by  witnesses  is  expressly  de- 
clared not  available  against  them  on  a  criminal  charge; 
for  example,  under  the  corrupt  practices  prevention  act,. 
1863.(0 

CIRCUMSTANTIAL   AND   PRESUMPTIVE    EVIDENCE. 

It  is  usual  to  distinguish  two  kinds  of  evidence,  direct  or 
positive,  circamslahtial  or  presumptive.  By  the  former  we 
mean  the  evidence  given  by  a  person  who  testifies  to  hav- 
inir  actually  seen,  etc.,  the  act  constituting  the  crime  com- 
mitted ;  the  proof  applying  immediately  to  ih^  factum  pro- 
bandum^  without  any  intervening  process.  All  other  evi- 
dence is  termed  indirect,  presumptive,  or  circumstantial; 
being  evidence  of  facts  from  which  the  fact  of  the  crime 
may  be  inferred ;  it  applies  to  collateral  facts  which  con- 
tribute to  the  conclusion   that  the  principal  fact  exists. 


{k)  B.  V.  Sansome,  19  L.  J.  (M.  C.)  143. 

(0  26  Vict.,  c.  29.  5  7.     For  other  examplee.  v.  Ta^l.  Ev.  1261 
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ThuB,  if  a  witness  proves  that  be  saw  the  prisoner  cut  A. 'a 
throat,  or  pat  his  hand  into  B/s  pocket,  draw  out  his  purse, 
and  run  away,  the  evidence  is  direct.  But  if  the  witness* 
proves  that  the  prisoner  whs  seen  going  to  B.'s  house  at  4 
o'clock ;  that  there  was  no  other  person  in  the  house  at  the 
time ;  that  at  4:15  B.'s  throat  was  found  cut,  and  that  a 
blood-stained  knife  was  found  concealed  in  B.'s  locked  box, 
the  evidence  is  circumstantial. 

It  is  difficult  to  draw  the  line  between  direct  and  circnm- 
stuntial  evidence.  This  will  be  seen  more  readily  from  an 
example.  A.  stabs  B.  in  three  places;  it  is  not  known  in 
consequence  of  which  of  the  wounds  death  ensues.  C.  sees 
A.'s  hand  raised  to  strike  one  of  these  blows.  Is  his  evi- 
dence to  be  regarded  as  direct  or  circumstantial  as  to  the 
murder?  In  other  words,  it  is  often  impossible  to  draw  the 
line  between  the  principal  fact  and  subsidiary  facts.(m)  And 
if  it  were  possible  clearly  to  distinguish,  what  would  be  the 
advantage?  It  is  certainly  incorrect  to  say  that  direct  is 
stronger  than  circumstantial  evidence.  It  may  be  thsit  in 
the  former  there  is  not  the  danger  involved  in  drawing  the 
inferences  which  are  incidental  to  the  latter;  but,  on  the 
other  hand,  in  the  latter  more  facts  are  brought  on  the  car- 
pet by  a  greater  number  of  witnesses,  and  thereby  any 
mistake  is  much  more  likely  to  be  exposed. (??) 


(m)  ;*  It  is  impossible  to  say  sp*»citically  of  any  crime  which  is  the 
principal  fact  In  murder,  is  the  principal  fact  the  conception  of  mal- 
ice in  the  mind,  or  the  infliction  of  bodily  injury,  or  the  death  in  con- 
sequence? Unless  all  these  take  place  there  is  no  murder.  These 
facts  may  occur  at  times  and  places  remote  from  each  other.  Are 
there  three  principal  facts?" — Fitz.  St,  267. 

(n)  "'There  is  no  sort  of  difference  between  the  cogency  of  the  dif- 
ferent kinds  of  evidence,  whether  the  comparison  is  mad«  between 
weak  cases  or  strong  ones.  Compare  two  strong  cases.  How  in  it  po^*- 
sible  to  say  whether  the  evidence  of  several  credible  witnesses,  who 
say  they  saw  a  man  put  his  hand  into  another  man's  pocket,  and  take 
out  his  purse  and  run  away,  is  stronger  or  weaker  than  that  of  the 
fiame  number  of  equally  respectable  witnesses  who  prove  that  the 
purse  was  taken,  and  that  immediately  afterwanl  the  prisoner  was 
seen  running  away,  and  on  being  stopped  was  found  to  have  the  purse 
in  a  secret  pocket,  no  explanation  being  iriven?  Or  tnke  two  weak 
A  man  swears  that  he  whs  robbed   on   :i  <|.iik   i  iglit.  and  that 
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The  Bo-called  circumstantial  evidence  is  said  to  be  of  two 
kinds: 

Conclusive^  when  the  connection  between  the  principal 
and  evidentiary  facts  is  a  necessary  consequence  of  the  lawp 
of  nature ;  as  in  an  alibi. 

IVesumpiive^  when  it  only  rests  on  a  greater  or  less  de 
gree  of  probability.(o)     Such  evidence  is  termed  "  presump- 
tive," iiiasmuclj  as  the  fact  of  the  crime  is  to  be  presumed 
from  certain  other  facts. 

Presumptions,  or  inferences  of  other  facts  from  facts 
which  are  already  admitted  or  proved,  are  sometimes  di- 
vided into  violent,  probable,  slight,  or  rash,  according  as 
the  facts  presumed  necessarily,  usually,  or  otherwise  attend 
the  fact  proved.  A  more  scientilic  classification  is  into 
presumptions : 

i.  Juris  et  de  jure. 
ii.  Juris. 

iii.  Facii  or  nominis. 

The  last  of  these  is  the  kind  of  presumption  produced 
by  evitlence  in  the  way  we  have  noticed.  The  other  two 
must  be  explained  : 

i.  Ju7ns  et  de  jure. — Presumptions  of  this  character  are 
absolute,  conclusive,  and  irrebutable.  No  evidence  is  al- 
lowed to  be  given  to  the  contrary.  For  example,  an  infant 
under  the  age  of  seven  is  incapable  of  committing  a  felony. 
Every  person  knows  the  law. 


the  prisoner  is  the  man  who  robbed  him.  The  light  by  which  he  saw 
him  was  the  reflection  of  a  furnace  a  long  way  off,  which  would  cast  a 
light  at  once  strong  and  unsteady,  and  the  robber  was  exposed  to  it 
onlv  for  a  moment.  A  sack  is  stolen,  and  is  found  three  months  after- 
ward,  apparently  concealed,  in  the  house  of  a  marine  store  dealer. 
He  says  something  on  the  subject,  which  may  be,  and  probably  is,  a 
lie.  Other  people  had  access  to  the  place  when  the  sack  was  found. 
Which  of  these  cases  is  the  stronger  of  the  two?  Their  relative 
strength  can  not  be  shown  to  depend  in  any  way  on  the  properties  of 
either  direct  or  circumstantial  evidence  as  such."  .  .  .  Circum- 
itantial  "is,  in  short,  a  word  useful  only  for  the  sake  of  puizling  jaries, 
.and  providing  them  with  a  loophole  for  avoiding  a  painful,  but  most 
important,  duty."--Fitz.  St.  273. 
(o)  Best.  Ev.  25,  400. 
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ii.  Juris. — Presumptions  which  are  conditional,  inclusive, 
and  rebutable.  They  only  hold  good  until  the  contrary  is 
proved.  For  example,  a  child  between  the  age  of  seven 
and  fourteen  is  presumed  to  be  incapable  of  committing  a 
felony  ;  but  only  till  it  is  proved  he  had  a  mischievous  dis- 
cretion. A  person  is  presumed  to  be  innocent  till  he  is 
shown  to  be  guilty.  Malice  is  presumed  from  the  act  of 
killing,  unless  its  absence  be  shown. (1) 

WRITTEN    EVIDBNCIS. 

Written  documents  may  be  divided  into  three  classes ; 
differing  as  to  the  manner  in  which  they  must  be  given  in 
evidence  and  proved: 
i.  Records. 

ii.  Matters  quasi  of  record, 
iii.  Written  documents  of  a  private  nature. 

i.  Records, — First,  as  to  acts  of  parliament.  Public  stat- 
utes do  not  need  any  proof;  the  court  is  bound  judicially 
to  take  notice  of  them.  And  all  acts  passed  since  Febru- 
ary 4,  1851,  are  to  be  taken  as  public  acts  unless  the  con- 
trary be  expressly  provided.(jo)  Private  acts  must  be  proved 
by  an  examined  copy  of  the  parliament  roll  ;  or  by  a  copy 
purporting  to  be  printed  by  the  queen's  printers.  As  re- 
gards proof,  general  customs  of  the  realm  are  on  the  foot- 
ing of  public  acts;  particular  customs  on  that  of  private 
acts. 

As  to  other  records. — Inasmuch  as  the  records  of  the  va- 
rious courts  are  frequently  required  to  be  given  in  evidence, 
perhaps  in  two  places  at  the  same  time,  and  thus  incon- 
venience would  arise,  as  well  as  the  danger  of  destruction 
or  loss ;  and  inasmuch  as  the  whole  community  is  interested 
in  their  preservation,  alteration  is  not  to  be  feared,  the 
production  of  the  originals  is  not  to  be  required.(5')  Their 
place  is  supplied  by  an  exemplification  of  the  record  un- 
der the  great  seal,  or  under  the  seal  of  the  court,  or  by  a 
copy  sworn  to  be  true  by  a  person  who  has  compared  it 

(p)  13  and  14  Vict,  c.  21,  gg  7,  8.        (7)  v.  Best.  Ev.  616. 
(1)  For  a  disoussion  of  the  law  of  presumptions,  see  2  Wharton  on 
Evidence,  c.  14. 


878  SYIPEKOB. 

with  the  original.  But  a  mere  oopj  will  not  saffioe  if  the 
matter  of  the  record  forms  the  gist  of  the  pleading,  e.  y.,  oi> 
a  plea  of  autrefois  acquit.  A  copy  of  a  copy  will  rievfir  auf- 
ficc.  In  certain  cases  not  even  a  copy  of  the  whole  record 
is  required.  Thus,  to  prove  a  previous  conviction  or  ac- 
quittal, it  is  sufficient  that  it  be  certified,  or  purport  to  be- 
certified,  under  the  hand  of  the  clerk  of  the  court,  or  other 
off  ler  having  the  custody  of  the  records  of  the  court  where 
such  conviction  or  acquittal  took  place,  or  by  the  deputy^ 
of  such  clerk  or  officer,  that  the  paper  produced  is  a  copy 
of  the  record  of  the  indictment,  trial,  conviction,  and 
judgment,  or  acquittal,  as  the  case  may  be,  omitting  the- 
formal  parts  thereof.(r)  Aud,  further,  it  has  been  provided 
that  a  previous  conviction  may  be  proved  in  aiiy  legal  pro- 
ceeding bj''  producing  a  record  or  extract  of  such  convic- 
tion, aud  by  giving  proof  of  the  identity  of  the  person  against 
whom  the  conviction  is  sought  to  be  proved  with  the  per- 
son appearing  in  the  record  or  extract  of  conviction  to  have- 
been  convicted.  A  record  or  extract  in  the  case  of  an  in- 
dictable offense  is  explainetl  to  be  a  certificate  of  the  in- 
dictment and  conviction  of  the  nature  of  that  described  in 
14  and  15  Vict.,  c.  99,  §  13  ;  and  in  case  of  a  summary  con- 
viction consists  of  a  copy  of  the  conviction,  purporting- 
to  be  signed  by  any  justice  of  the  peace  having  jurisdic- 
tion over  the  offense  in  respect  of  which  such  conviction 
was  made,  or  to  be  signeiJ  by  the  proper  officer  of  the  court 
by  which  such  conviction  was  made,  or  by  the  clerk  or 
otiier  officer  of  any  court  to  which  such  conviction  has 
been  returned.  And  there  is  no  need  to  prove  the  signa- 
ture or  official  character  of  the  person  whose  signature  ap- 
pears. (5) 

[Under  the  article  in  the  constitution  of  the  United 
States  authorizing  congress  to  prescribe  the  manner  of  au- 
thenticating the  public  acts,  records  and  judicial  proceed- 
ings of  one  state  when  they  are  offered  in  evidence  in  an- 
other state,  congress  has  enacted :  **  The  acts  of  the  legis- 

(r)  14  and  15  Vict.,  o.  99.  §  13.    See  also  7  and  8  Geo.  4,  e.  28,  }  11^ 
24  and  25  Vict.,  c.  96,  {  116;  c.  97,  8  70;  c.  99,  J  37. 

(*)  34  and  35  Vict,  c.  112,  §  18. 
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loture  of  any  state  or  territory,  or  any  country  subject  to  the 
jarisdietiou  of  the  United  States,  shall  be  authenticated  by 
tiaving  the  seals  of  such  state,  territory,  or  country  affixed 
•thereto.  The  records  and  judicial  proceedings  of  the  courts 
•of  any  state  or  territory,  or  of  any  such  country,  shall  be 
proved  or  admitted  in  any  other  court  within  the  United 
States  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  judge,  chief  justice,  or  presiding  magistrate,  that 
the  said  attestation  is  in  due  form."(l)  This  is  not. exclu- 
sive, and  each  state  may  prescribe  for  its  own  courts  other 
modes  of  authentication  whicli  may  also  be  sufficient.  The 
states  have  generally  provided  that  the  printed  volumes  of 
the  statutes  of  other  states,  made  by  authoritj^  shall  be  re- 
<5eived  as  evidence  of  the  statute  law,  and  the  printed  vol- 
umes of  reported  decisions  shall  be  received  as  evidence  of 
the  law.] 

ii.  Matters  quasi  of  record. — Without  going  into  detail,  it 
nis»y  be  said  generally  that  the  proceedings,  not  being  rec- 
-ords,  of  any  of  the  divisions  of  the  high  court,  or  of  the 
ecclesiastical  courts,  may  bo  proved  by  copies.  In  county 
courts  the  proceedings  are  to  be  proved  by  an  entry  in  the 
<;lerk'8  book,  or  a  copy  bearing  the  seal  of  the  court,  and 
purporting  to  be  signed  and  certified  as  a  true  copy  by  the 
<jlerk  of  the  court.(/)  In  other  inferior  courts  the  proof  i? 
by  producing  the  books  in  which  the  entry  has  been  made, 
or  by  an  examined  copy.  In  bankruptcy,  a  copy  of  the 
Gazette^  containing  an  adjudication  of  bankruptcy,  is  con- 
clusive evidence  of  the  bankru[»tcy.(w) 

We  have  already  noticed  the  provision  which  is  made  for 
the  reading  of  the  depositions  for  or  against  the  prisoner 
in  the  case  of  a  witness  who  is  dead  or  too  ill  to  travel. (x) 
To  perpetuate  the  testimony  ^vhich  can  be  given  by  a  per- 
son whose  death  is  apprehended,  it  is  provided  that  if  it 
appear  to  some  justice  of  the  peace,  and  in  the  opinion  of 

(0  9  and  10  Vict.,  c.  95,  §  111. 

(tt)  32  and  33  Vict.,  o.  71,  §  10.     See  also  Arch.  2o3-26;>. 

(x)  V.  p.  373. 

<1)  Rev.  Stat.  p.  170 
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a  registered  medical  practitioner,  that  some  person  is  not 
likely  to  recover,  and  \s  able  to  give  material  information 
relating  to  an  indictable  offense,  and  it  be  not  practicable 
to  take  the  depositions  in  the  ordinary  way,  the  justice 
may  take,  in  writing,  the  statement,  on  oath  or  affirmation, 
of  the  person  who  is  ill,  opportunity  being  given  to  the 
other  partv  (prosecution  or  accused)  to  cross-examine  the 
deponent.  Having  observed  the  formalities^  prescribed  by 
the  statute,  such  depositions  are  transmitted  to  tbe  proper 
quarter.  And  if,  on  the  trial  of  the  offender,  it  is  proved 
that  the  deponent  is  dead,  or  will  not,  in  all  probability, 
ever  be  able  to  travel  or  give  evidence,  the  statement  may 
be  read  in  evidence.(y) 

iii.  Written  documents  of  a  pricate  nature. — ^As  to  deeds. — 
As  a  general  rule,  if  they  are  to  be  given  in  evidence,  they 
must  be  produced  themselves  at  the  trial.  But  in  cases  of 
accidental  loss,  and  others  arising  from  necessity,  the  con- 
tents may  be  proved  bj^  copies  or  other  secondary  evidence. 
And  so,  also,  if  other  written  documents  are  lost,  second- 
ary evidence  may  be  received,  if  the  genuineness  of  the 
original  instrument  is  proved  at  the  same  t\rae,{z) 

The  manner  of  the  proof  of  the  execution  of  deeds  and 
other  written  instruments  is  the  same.  K  the  instrument 
is  one  to  the  validity  of  which  attestation  is  requisite,  it 
must  be  proved  by  a  subscribing  witness.  But  to  this  rule 
there  are  several  exceptions,  for  example,  if  the  witnesses 
be  dead,  insane,  ctc.(a)  But  if  the  instrument  is  not  one 
which  requires  attestation,  even  though  it  be  actually  at- 
tested, it  need  not  be  proved  by  the  attesting  witness,(&) 
but  may  be  proved  by  simple  proof  of  the  party's  hand- 
writing. 

Handwriting  maybe  proved  in  several  ways: 

(a.)  By  one  who  has  seen  the  party  write  {ez  uisu  scrip- 

lionis). 
(b.)  By  one  who  has  carried  on  a  correspondence,  or  had 


(y)  30  and  31  Vict.,  o.  35,  {  6.  (»)  v.  p.  370. 

(a)  V.  Arch.  283.  (b)  28  Vict.  o.  18,  }  7. 
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other  opportunities  of  getting  acquainted  with  his  writing 
(ex  scrvptis  olim  visis). 

(c.)  By  comparison  with  documents  known  and  adnv.ited 
to  be  in  the  handwriting  of  the  party  {ex  scripto  nunc  viso^ 
or  ex  cowparatione  scriptorum).  It  is  provided,  by  statute, 
that  the  comparison  of  a  disputed  writing  with  any  writing 
proved,  to  the  satisfaction  of  the  judge,  to  be  genuine,  shall 
be  permitted  to  be  made  by  witnesses,  and  such  writings, 
and  the  evidence  of  witnesses  respecting  the  same,  may  be 
submitted  to  the  court  and  jury  as  evidence  of  the  genu- 
ineness or  otherwise  of  the  writing  in  dispute,  (e) 

It  may  be  useful  to  notice  the  chief  points  in  which  dif- 
ferences exist  between  the  rules  of  evidence  in  civil  and 
criminal  cases  :((i) 

1.  In  the  latter,  in  some  cases,  more  than  one  witness  is 
required,  (e) 

2.  Confessions — when  admitted — when  conclusive.(/) 

8.  A  party  to  a  cause  may  be  a  witness,  but  [in  England] 
a  prisoner  on  his  trial  may  not. 

4.  The  husband  or  wife  of  a  party  in  a  civil  action  may 
give  evidence  for  or  against  his  consort ;  but,  as  a  rule,  such 
evidence  is  excluded  in  criminal  cases.(^) 

5.  The  use  of  the  depositions  of  witnesses  prevented 
from  attending  in  person  ;{h)  and  their  use  to  contradict 
the  witness  at  the  trial  itself.(t) 

6.  In  cases  of  homicide,  the  dying  declaration  of  the  de- 
ceased is  admitted  in  evidence  as  to  the  cause  of  death.(&) 

7.  Witnesses  to  character  are  allowed  in  criminal  cases. 


(c)  28  Vict.,  c,  18,  i  8.  (d)  v.  4  St.  Bl.  426. 

(e)  V.  p.  350.  ^  (/)  V.  p.  372. 

(g)  V.  p.  344.  (A)  V.  p.  373. 

(t)  y.  p.  348.  {k)  ▼.  p.  S72. 
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VERDICT. 


Wb  have  already  considered  the  province  of  the  jury, 
and  the  opportunities  afforded  to  them  for  considering  their 
verdict.  In  order  to  clear  up  any  difficulties,  they  may  ask 
the  opinion  of  the  judge  on  any  point  which  is  not  exclu- 
sively for  their  determination ;  or  may  have  read  over  to 
them  by  the  judge  any  part  of  the  evidence ;  or,  through 
the  judge,  in  court,  may  ask  any  additional  question  of 
any  witness.  If  they  can  not,  after  a  reasonable  time, 
agree  upon  their  verdict,  they  are  di8charged,(i)  the  pris- 
oner, of  course,  being  liuble  to  be  tried  again.  Before  find- 
ing the  prisoner  guilty,  they  must  be  unanimous  in  believ- 
ing that  there  is  no  reasonable  doubt  of  his  guilt — not  nec- 
essarily that  there  is  no  other  possible  explanation.  If 
they  do  all  agree,  on  coming  into  court  again,  if  they  have 
retired,  they  answer  to  their  names.  The  clerk  of  the  as- 
size, clerk  of  the  j  eace,  or  other  officer,  thus  addresses 
them:  "  Gentlemen,  have  you  agreed  upon  your  verdict?" 
**  How  say  you,  do  you  find  John  Styles  guilty  or  not 
guilty?"  They  deliver  their  verdict  through  the  foreman. 
In  treason  or  felony,  the  prisoner  must  be  present  when 
this  is  done,  hut  not  necessarily  in  misdemeanor. 

Verdicts  in  criminal  cases  may  be  distinguished  into — 

General — i.  ^.,  "guilty"  or  "not  guilty"  on  the  whole 
<'harge. 

Partial — as  when  the  jury  convict  on  one  or  more  counts 
of  the  indictment,  and  acquit  on  the  rest. 

Special — ^when  the  facts  of  the  case,  as  found  by  thejuryi 
are  set  forth,  but  the  court  is  desired  to  draw  the  legal  in- 
ference from  the  facts,  for  example,  whether  they  amount 
to  murder  or  manslaughter. 

The  jury  may  acq  lit  one  of  several  codefendants  who  are 

(/)  V.  p.  327,  as  to  discharge  on  account  of  death,  etc.,  of  juror. 
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joined  in  the  same  indictment,  and  convict  the  others,  and 
vice  versa ;  even  though  charged  with  jointly  receiving.(m) 
But  in  cases  where,  to  constitute  the  crime,  it  is  necessary 
that  a  certain  number  should  join  in  it,  if  so  many  are 
acquitted  that  less  than  the  requisite  number  are  left,  these 
also  must  be  acquitted — thus,  three  are  necessary  for  a  riot, 
two  for  a  conspiracy. 

A  person  charged  with  a  felony  or  misdelhieanor  may  be 
found  guilty  of  an  attempt  to  commit  the  same  offense,(n) 
the  same  consequences  following  as  if  he  had  been  in  the 
first  instance  charged  with  the  attempt  only.  [This  applies, 
in  states  where  there  are  only  statutory  crimes,  only  to  such 
attempts  as  are  specifically  made  criminal  by  statute.] 

Upon  an  indictment  for  a  misdemeanor,  if  the  facts  given 
in  evidence  amount  to  a  Mony,  the  prisoner  is  not  on  that 
account  to  be  acquitted  of  the  misdemeanor,  unless  the 
court  thinks  fit  to  discharge  the  jury  and  to  order  the  de- 
fendant to  be  indicted  for  the  felony. (o) 

[The  verdict  must  correspond  with  both  the  indictment 
and  the  evidence.  A  verdict  finding  the  defendant  guilty 
in  a  higher  degree  than  charged,  is  erroneous.(l)  The  ver- 
dict can  not  find  the  defendant  guilty  of  a  distinct  offense 
from  the  one  charged  ;  and  finding  him  guilty  with  a  dif- 
ferent intent  from  that  charged,  is  finding  him  guilty  of  a 
different  offen8e.(2)  .  K  the  charge  is  proved,  the  verdict 
may  be  guilty  as  charged,  though  the  evidence  also  proves 
a  different  or  a  greater  offense.(3)  Where  value  constitutes 
an  essential  element  of  the  crime,  a  general  verdict  of 
guilty  is  a  finding  of  the  amount  charged.(4)  But  where 
statute  requires  the  verdict  to  state  the  value  of  the  thing 
stolen,  embezzled,  or  obtained  by  false  pretenses,  an  omission 

(m)  24  and  25  Vict.,  c.  96,  g  94. 

(n)  14  and  15  Vict.  c.  100,  §  9.  (o)  Ibid.,  {  12. 

(1)  Commonwealth  v.  Smith,  2  Va.  Cases,  327. 

(2)  Morman  v.  State,  24  Miss.  54. 

(3)  Commonwealth  v.  McPike,  3  Cush.  181;  White  v.  People,  32  N, 
y.  465. 

(4)  State  V.  White,  25  Wis.  369;    Schoonover  v.   State,  17  Ohio  St 
294 ;  Clifton  v.  State,  5  Blackf.  224. 
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to  Btate  the  value  invalidatea  the  verdict.  (1)  A  general  ver- 
di()t  of  guilty  convicts  the  defendant  of  all  matters  well 
charged  in  the  indictment,  and  hence  convicts  him  of  the 
highest  degree  well  charged.(2)  Where  the  statute  pro- 
vides that  counts  for  larceny,  embezzlement,  and  obtaining 
goods  by  false  pretenses  may  be  joined  in  one  indictment, 
and  the  defendant  found  guilty  of  either,  a  general  verdict 
of  guilty,  under  an  indictment  so  drawn,  is  not  valid. 
Where  there  is  a  verdict  of  guilty  as  to  some  connts  in  the  in- 
dictment, and  the  jury  fail  to  make  a  finding  as  to  the  other 
coants,  the  court  may  direct  a  verdict  of  acquittal  to  be  en- 
tered as  to  the  counts  for  which  there  is  no  verdict,  or  the 
prosecuting  attorney  may  enter  a  nolle  prosequi  as  to  them. 
But  it  has  lately  been  held,  in  Illinois,  that  finding  guilty 
as  to  one  count,  and  omitting  to  mention  the  other  counts, 
is  equivalent,  of  itself,  to  an  acquittal  of  the  others.(3)  The 
earlier  cases  held  such  a  verdict,  failing  to  respond  to  all 
the  issues,  was  irregular,  and  could  not  8tand.(4)  When 
the  verdict  is  delivered,  the  jury  may  be  polled  at  the  re- 
quest of  either  party.  After  the  jury  have  returned  their 
verdict,  have  been  discharged,  and  have  separated,  they  can 
not  be  recalled  to  alter  or  amend  it.(5)  In  Kentucky{6) 
and  Indiana,(7)  when  the  jury  find  a  verdict  of  guilty,  they 
also,  as  part  of  their  verdict,  fix  the  punishment.  In  Illi- 
nois,(8)  the  jury  do  so  in  felonies.] 

Upon  an  indictment  for  robbery,  the  prisoner  may  be  found 
guilty  of  an  assault  with  intent  to  rob.(p) 

Upon  an  indictment  for  larceny j  the  prisoner  may  be  found 
guilty  of  embezzlement,  and  vice  versa.(q) 

Upon  an  indictment  for  obtaining  by /afae  pretenses^  if  the 

(p)  24  and  25  Vict.,  c.  96,  §  41.  (q)  Ibid.,  J  72. 

(1)  Armstrong  v.  State.  21  Ohio  St.  357. 

(2)  People  V.  Mardh,  6  Cal.  543 ;    SchoonoVer  v.  State,  17  Ohio  St. 
294;  Estea  v.  SUte,  55  Ga.  131. 

(3)  Keedy  v.  People,  84  111.  569. 

(4)  United  States  v.  Keen,  1  McLean,  429;  Hurley  v.  State,  6  Ohio 
399. 

(5)  Sargent  v.  State,  11  Ohio,  472.         (6)  Crim.  Code,  g  258 

(7)  Rev.  Stat  (1876),  vol.  2,  p.  401.       (8)  Rev.  Stat.  (1877).  407. 
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ofiense  turns  out  to  amount  to  larcenyy  the  defendant  may 
still  be  convicted  of  false  preten8e8.(r) 

And  whenever  a  person  is  indicted  for  an  offense  which 
includes  in  it  an  offense  of  minor  extent  and  gravity  of  the 
eame  class,  the  prisoner  may  he  convicted  of  such  minor 
offense.(s)  Thus,  on  an  indictment  for  murder,  he  may  be 
convicted  of  manslaughter;  so  of  simple  larceny,  if  in- 
dicted for  stealing  in  a  dwelling-house,  or  any  other  aggra- 
vated form  of  larceny .(^) 

If  the  judge  is  dissatisfied  with  the  verdict,  he  may  direct 
the  jury  to  reconsider  it,  and  their  subsequent  verdict  will 
stand  as  the  true  one.  If,  however,  the  jury  insist  upon 
having  the  first  recorded,  it  must  be  recorded  ;  but  if  it  be 
a  verdict  of  guilty,  and  contrary  to  the  evidence,  it  will  be 
set  aside  and  a  new  trial  granted  by  the  queen's  bench  di- 
vision.(u) 

[In  the  United  States,  the  court  in  which  the  trial  was 
held  can,  for  cause,  set  aside  the  verdict  of  guilty,  and 
award  a  new  trial.  When  the  indictment  contains  several 
counts  setting  out  the  same  offense  in  diflerent  terms,  and 
the  verdict  is  guilty  on  one  count  and  not  guilty  on  the 
rest ;  or  when  the  offense  charged  in  a  single  count  has 
several  degrees,  and  the  verdict  is  guilty  of  an  inferior  de- 
gree ;  or  when  the  verdict  is  not  guilty  of  the  offense 
charged,  but  guilty  of  a  less  included  offense ;  and  the  ver- 
dict ii)  set  aside,  the  courts  are  at  variance  as  to  what  the 
defendant  may  be  tried  for  at  the  new  trial.  Some  courts 
hold  that  in  all  such  cases  the  verdict  is  a  unit;  it  is  the 
finding  of  the  jury  upon  the  offense  charged,  and  when  the 
verdict  is  set  aside,  the  jeopardy  which  once  existed  as  to  that 
offense  is  wholly  removed,  and  the  defendant  is  to  be  tried 
upon  the  indictmeqt  as  if  there  never  had  been  a  trial.(l) 

(r)  24  and  25  Vict.,  c.  96,  g  88;  v.  p.  194. 
{9)  V.  Rose.  81  (0  V.  Arch.  223.  («)  v.  p.  406. 

(1)  United  States  v.  Harding  et  al.,  1  Wall,  Jr.,  127,  see  p.  148;  Liv- 
ington's  Case,  14  Qratt.  592;  State  v.  Stanton,  I  Ired.  Law,  424;  State 

V  Commissioners,  3  Hill  (S.  C.),239;  Bailey  v.  State,  26  Ga.  579;  Jarvis 

V  State,  19  Ohio  St.  595;  State  v.  Behimer,  20  Ohio  St.  572:  Ez  parte 
Bradley,  48  Ind.  548 ;  State  v.  Knouse,  33  Iowa,  365. 
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Others  hold  that  the  application  of  the  defendant  can  be 
considered  only  as  applying  to  so  much  of  the  verdict  as 
was  against  him  ;  that  the  acquittal  is  absolute,  and  so  much 
of  the  charge  as  was  covered  by  the  acquittal  can  not  be 
tried  again,  and  the  new  trial  must  be  restricted  to  that  part 
of  the  charge  as  tp  which  there  was  a  conviction.(l)] 

If  a  verdict  of  acquittal  is  returned,  the  prisoner  is  for 
ever  free  from  the  present  accusation  ;  and  he  is  discharged 
in  due  course,  unless  there  is  some  other  charge  against 
him.  If  he  is  acquitted  on  account  of  some  defect  iu  the 
proceedings,  or  not,  as  above,  on  the  merits  of  the  case,  he 
may  be  detained  and  indicted  afresh.  If  he  is  acquitted  on 
the  ground  of  insanity  at  the  time  of  the  commission  of 
the  offense,  whether  such  an  offense  was  a  felony(a:)  or  mis- 
demeanor,(y)  he  must  be  kept  in  custody  until  the  queen'a 
pleasure  be  known  ;  and  the  queen  may  order  his  confine- 
ment during  her  pleasure.(2:) ' 

If  a  verdict  of  guilty  is  brought  in,  the  accused  is  said  to 
be  convicted.  The  jury  may  annex  to  such  verdict  a  recom- 
mendation to  mercy  on  any  grounds  they  think  proper, 
which  recommendation  will  usually  be  taken  into  consid- 
eration by  the  judge.(a)  If  there  are  several  counts  in  the 
indictment,  the  verdict  specifies  on  which  count  the  pris- 
oner is  convicted. 

If  there  is  a  second  indictment  against  a  prisoner  who 
has  been  found  guilty,  frequently  it  is  not  proceeded  with, 
if  the  charge  is  similar  to  that  on  which  he  has  just  been 
convicted.  The  counsel  for  the  prosecution  oft«n  merely 
gives  the  court  an  outline  of  the  case.  If  he  is  acquitted, 
the  second  indictment  is  then  proceeded  with,  unless  it 

(x)  39  and  40  Geo.  3,  c.  94,  §  1.        (y)  3  and  4  Vict,  c.  54,  §  3. 

(t)  V.  pp.  300  and  331,  as  to  insanity  at  tim^  of  trial  and  not  of  conh 
mission  of  offense. 

(a)  Unless,  indeed,  as  is  not  unfrequently  the  case,  it  appears  that 
the  recommendation  is  founded  on  some  lingering  doubt  as  to  the 
sufficiency  of  the  evidence. 

(1)  Hurt  V.  State,  25  Miss.  378;  State  v.  Chandler,  5  La.  Ann.  489 
State  V.  Desmond  et  al.,  lb.  398;  Jones  v.  State,  13  Texas,  16S;  Bar 
nett  V.  People,  54  111.  325;  State  v.  Ross,  29  Mo.  32;  State  v.  Martin  30 
Wis.  216. 
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ifi  obvious  that  there  is  no  more  evidence  than  in  the  first 
case. 

If  a  prisoner  indicted  for  any  felony,  or  the  offense  of  ut- 
tering false  or  counterfeit  coin,  or  of  possessing  counterfeit 
gold  or  silver  coin,  or  of  obtaining  goods  or  money  by  false 
pretenses,  or  of  conspiracy  to  defraud,  or  of  any  misde- 
meanor under  24  and  25  Vict.,  c.  96,  §  58,(6)  has  been 
found  guilty,  then,  if  he  has  been  previously  convicted  of 
any  of  the  above  crimes,  he  is  nsked  whether  he  has  been 
so  previously  convicted,  the  previous  conviction  being  also 
alleged  in  the  indictment.  If  he  admits  it,  the  court  pro- 
ceeds to  sentence  him.  But  if  he  denies  it,  or  will  not  an- 
swer, the  jury  are  then,  without  being  again  sw^n,  charged 
to  inquire  concerning  such  previous  conviction  ;  the  point 
to  be  established  being  the  identification  of  the  accused 
with  the  person  so  convicted. (c)  The  only  case  in  which 
evidence  of  a  previous  conviction  may  be  given  before  tho 
subsequent  conviction  is  found  is  when  the  prisoner  gives 
evidence  of  character.  In  this  case  the  jury  are  to  inquire 
of  the  |»reviou8  conviction  and  the  subsequent  oflfense  at 
the  same  time.(d) 


{b)  V.  p.  243. 

(c)  34  and  35  Vict,  c.  112,  §§  18,  20;  see  also  24  and  25  Vict.,  c.  96, 
i  116;  c.  97,  §37. 

(d)  Arch.  231.  Though  the  previous  conviction  does  not  fall  within 
the  scope  of  the  above  provision,  the  judge  has  before  him  a  record  ol 
it«  and  all  other  occasions  on  which  the  accused  has  been  before  a 
criminal  court.  See  p.  182,  as  to  evidence  of  certain  previous  convic- 
tions on  an  indictment  for  receiving. 
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JUDGMENT. 


Bbiobb  judgment,  in  cases  of  treason  and  felony,  the 
prisoner  is  supposed  to  be  asked  whether  he  has  any  thing 
to  say  why  the  court  should  not  proceed  to  pass  sentence 
upon  him.  But,  in  actual  practice,  this  is  not  always 
done.  ^ 

The  interval  between  conviction  and  judgment  is  the 
time  for  the  defendant  to  move  the  court  in  arrest  of  judg- 
ment. The  motion  must  be  grounded  on  some  defect  ap- 
parent on  the  face  of  the  record,  and  not  on  some  irregu- 
larity in  the  proceedings.  The  objection  must  be  a  sub- 
stantial one,  such  as  want  of  sufficient  certainty  in  the  in- 
dictment as  to  the  statement  of  facts,  etc.  But  judgment 
will  not  be  arrested,  if  the  defect  has  been  amended  during 
the  trial,  or  is  such  an  one  as  is  aided  by  verdict.  The 
court  itself  will  arrest  judgment,  if  it  is  satisfied  that  the 
defendant  has  not  been  found  guilty  of  any  offense  in  law. 
If  judgment  is  arrested,  the  proceedings  are  set  aside,  no 
judgment  is  given,  and  the  prisoner  is  discharged.  But, 
unlike  an  ordinary  acquittal,  the  defendant  may  be  indicted 
again  on  the  same  facts. 

[In  Ohio,  amotion  in  arrest  of  judgment  may  be  granted, 
if  the  grand  jury  which  found  the  indictment  had  no  legal 
authority  to  inquire  into  the  offense  charged,  by  reason  of 
it  not  being  within  the  jurisdiction  of  the  court;  or  if  the 
facts  stated  in  the  indictment  da  not  constitute  an  offen8e.(l) 
The  provision  in  the  statute  of  Indiana  is  the  same.(2)  In 
Kentucky,  the  only  ground  upon  which  a  judgment  shall 
be  arrested  is  that  the  facts  stated  in  the  indictment  do  not 
constitute  a  public  offense  within  the  jurisdiction  of  the 


(1)  66  Ohio  L.  359.  (2)  Rev.  Stot.  (1876),  vol.  2,  pp.  409,  410. 
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conrt.(l)  Id  Iowa,  jadgment  may  be  arrested  upon  an; 
ground  which  would  have  been  ground  of  demurrer ;  and 
also  when,  upon  the  whole  record,  no  legal  judgment  can 
be  pronounced.(2)  In  Kentucky,  Indiana,  and  Iowa,  the 
court  may,  without  motion  by  defendant,  arrest  judgment 
upon  the  same  grounds.  In  all  four  states,  if  the  court  is 
of  opinion,  upon  the  evidence,  that  he  is  guilty  of  an  of- 
fense, the  defendant  shall  be  held  for  further  indictment. 

In  Ohio,  motion  in  arrest  of  judgment  can  not  be  made 
after  three  days  after  the  verdict  is  rendered.  In  Ken- 
tucky und  Iowa,  the  motion  can  be  made  at  any  time  be- 
fore judgment,  or  after  judgment  at  the  same  term.] 

Judgment  may  be  postponed,  if  the  court  wishes  to  re- 
serve any  point  of  law  for  the  consideration  of  the  court 
for  crown  cases  reserved.(«) 

If  the  defendant  has  been  found  guilty  of  a  misdemeanor, 
in  his  absence  (in  felonies,  he  must  be  present),  process  is- 
sues to  bring  him  to  receive  judgment;  and,  on  non- 
appearance, he  may  be  prosecuted  to  outlawry.(/)  If  he 
has  been  allowed  to  leave  the  court,  on  entering  into  re- 
cognizances to  come  up  for  judgment  when  called  for,  and 
he  fails  to  come  up,  his  recognizances  will  be  forfeited,  and 
a  warrant  issued  for  his  apprehension. 

Judgment  or  sentence  is  given  by  the  court,  the  judge 
adding  such  remarks  as  he  thinks  proper.  Formerly,  in 
all  capital  felonies,  when  the  court  thought  that  the  person 
convicted  was  a  fit  subject  for  royal  mercy,  it  was  lawful, 
instead  of  publicly  giving  sentence  of  death,  to  enter  it  on 
the  record,  the  effect  being  the  same.(^)  But  it  seeifis  that 
now,  by  virtue  of  24  and  25  Vict.,  c.  100,  §  2,  sentence  of 
death  must  be  pronounced  on  conviction  for  murder. 

[The  right  to  include  several  counts  in  an  indictment  for 
felony  is  limited  to  presenting  the  same  transaction  in  dif- 
ferent forms.  A  general  verdict  on  such  an  indictment  is 
thei  )fore  a  finding  of  guilty  of  a  single  transaction.    As 

(e)  V.  p.410.  (/)  V.  p.  291. 

(g)  V.  4  Geo.  4,  c.  48,  §  1 ;  6  and  7  Wm.  4,  c.  30,  g  2 ;  24  and  25  Vict., 
c.  95. 

(1)  Crim.  Code,  §  276.  (2)  Rev.  Stat.  (1873),  p.  693. 
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such  a  verdict  finds  proved  all  the  material  averments  well 
charged,  the  sentence,  while  it  can  be  for  only  one  offense, 
may  be  for  the  highest  offense  well  charged.(l)  But,  in 
Pennsylvania,  it  was  held  that  where  the  counts  charge 
several  offenses  committed  in  a  single  transaction — ^as  a 
breaking  with  intent  to  steal  and  an  actual  larceny — there 
may  be  separate  sentences  on  the  separate  counts.(2)  And, 
in  Massachusetts,  where,  contrary  to  the  prevailing  rule, 
distinct  felonies,  committed  at  different  times,  may  be 
charged  in  one  indictment,(8)  there  may  be,  in  such  case, 
on  a  general  verdict  of  guilty,  a  single  sentence,  awarding 
the  aggregate  punishment  that  could  be  imposed  for  the 
separate  offen8es.(4)  When  sentence  has  been  pronounced 
upon  a  general  verdict  of  guilty,  and  it  appears  that  some 
of  the  counts  are  good  and  some  bad,  the  sentence  ia  held 
to  apply  to  and  be  supported  by  the  good  counts,  and  be 
valid.  The  ruling  to  the  contrary,  that  the  sentence,  in 
such  cases,  is  erroneous,  made  by  the  majority  of  the 
house  of  lords,  in  O'ConnelFs  case,  11  CI.  &  Fin.  15,  made 
under  the  stress  of  political  circumstances,  excited  surprise 
in  the  profession  in  England,  and  has  not  been  followed  in 
this  country. 

The  rule  of  pleading  above  stated  is  modified  by  the 
statutes  which'  permit  several  distinct  larcenies  or  embez- 
zlements to  be  charged  in  one  indictment. 

Several  distinct  misdemeanors  may.be  joined  in  one  in- 
dictment. But  it  was  held,  in  New  York,  that,  upon  a 
verdict  of  guilty  of  all,  the  sentence  can  not  be  greater 
than  if  there  were  but  a  single  count.(5)] 

(1)  CommoD wealth  v.  Hope,  22  Pick.  1;  Commonwealth  v.  Kirby,  2 
Cush.  577 ;  People  v.  McGeery,  6  Parker,  C.  C.  653 ;  People  v.  Bnina 
lb.  657;  Manly  v.  State,  7  Md.  135;  Bullock  v.  State,  10  Ga.  47. 

(2)  Commonwealth  v.  Burdsall,  69  Penn.  St.  482. 

(3)  Commonwealth  v.  Hills,  10  Cush.  530. 

(4)  Carleton  v.  Commonwealth,  5  Mete.  532. 

(5)  Tweed  v.  People,  60  N.  Y.  559. 
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INCIDENTS  OF  TRIAL. 


Some  miscellaneous  points  connected  with  a  criminal 
trial  remain  to  be  noticed,  now  that  we  have  viewed  the 
general  order  of  proceedings. 

Defense  in  forma  fowperis, — In  cases  of  extreme  poverty 
(that  is,  when  the  defendant  will  swear  that  he  is  not  worth 
£5  in  the  world,  besides  his  wearing  apparel,  after  paying 
his  debts)  the  defendant  may  petition  the  queen's  bench  di- 
vision to  be  allowed  to  defend  himself  as  a  pauper.  His 
petition  must  be  verified  at  the  same  time  by  an  affidavit. 
It  (the  petition)  is  presented  either  to  a  judge  at  chambers 
or  in  court.  On.  the  prayer  of  the  petition  being  granted, 
a  rule  is  drawn  up  by  the  judge's  clerk,  mentioning  the 
name  of  the  counsel  and  attorney  assigned  for  the  defense ; 
and  this  must  be  produced  when  the  pauper  requires  any 
thing  to  be  done  without  payment  of  fee8.(A) 

There  is  also  a  custom  of  a  similar  nature.  In  cases 
where  there  is  a  special  difficulty,  or  where  the  conse- 
quences are  very  serious,  and  therefore  usually  on  indict- 
ments for  murder,  if  the  prisoner  is  not  defended  by  coun- 
sel, the  judge  requests  some  barrister  to  give  his  honorary 
services  to  the  prisoner.  Of  course  this  request  is  always 
complied  with. 

[In  Ohio,(l)  Illinoi8,(2)  and  Iowa,(3)  the  court  assigns 
counsel  to  defendants  who  are  too  poor  to  employ  any. 
Counsel,  as  used  in  these  statutes,  includes  counsel,  attor- 
ney, and  barrister,  named  in  the  text,  there  being  no  dis- 
tinction in  most  of  the  states  between  attorneys  and  bar- 
risters.] 

(A)  Arch.  151.     R.  v.  Dugdale,  Corner's  Or.  Prac.  167. 

(1)  66  Ohio  L.  340.  ('2)  Rev.  Stat.  (1877),  p.  406. 

(3)  Rev.  Stat.  (1873),  p.  073. 
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Sometimes  a  poor  person  is  allowed  to  prosecute  in  forma 
pauperis^  but  tlien,  in  addition  to  the  petition  and  affidavit, 
there  must  be  special  grpands  shown  for  allowing  this  ir- 
regularity, (i) 

View  of  locus  in  quo  by  the  jury. — The  judge  may  allow 
the  jury  to  view  the  scene  of  the  crime,  or  other  occurrence 
under  investigation,  at  any  time  during  the  trial,  even  afler 
the  summing  up.  But  care  should  be  taken  that  no  im- 
proper communications  are  made  at  the  view ;  and  that  no 
evidence  is  received  in  the  absence  of  the  judge  and  the 
prisoner.  (A) 

Adjournment  of  the  trial. — If  the  trial  is  not  concluded  on 
the  same  day  on  which  it  is  commenced,  the  judge  may  ad- 
journ from  day  to  day.(Q  And  a  judge  may  adjourn  a  case 
and  proceed  with  another  if  the  emergency  requires  it,  as, 
for  example,  to  give  time  for  the  production  of  something 
essential  to  the  proof,  or  for  the  witnesses  to  arrive.(m)  If 
the  prisoner  is  taken  so  ill  as  to  render  him  incapable  of 
remaining  at  the  bar,  the  jury  is  discharged,  and  the  pris- 
oner is  afterward  tried  by  another  jury. (w) 

Withdrawal  from  prosecution. — Frequently  the  prosecutor 
is  desirous  of  withdrawing  from  the  prosecution,  the  ac- 
cused engaging  not  to  bring  an  action  for  trespass  and  false 
imprisonment  or  malicious  prosecution.  If  the  offense  is  a 
misdemeanor  more  immediately  affecting  the  individual, 
e.  g.,  a  battery,  or,  in  other  words,  one  which  might  be 
made  the  subject  of  civil  action,  this  will  be  allowed,  and 
the  agreement  will  be  enforced ;  but  not  if  the  offense  is  a 
felony  or  a  misdemeanor  of  a  more  public  nature.(o)  Even 
after  verdict,  if  the  court  deems  such  a  course  proper,  the 
defendant  is  sometimes  allowed  to  "talk  with  the  prose- 
cutor."   Though  one  person  is  not  obliged  in  the  first  in- 

(i)  Arch.  151.     R.  v.  Wilkins,  1  Dowl.  P.  C.  536. 

(k)  R  V.  Martin,  L.  R.,  1  C.  C.  R.  378;  41  L.  J.  (M.  C.)  113. 

(I)  As  to  what  happens  to  the  jury  in  the  interval,  v.  p.  327. 

(m)  R.  V.  Wenborn,  6  Jur.  .67. 

(n)  R.  V.  Stevenson,  2  Leach,  546. 

(o)  V.  Rawlings  v.  Coal  Consumers'  Association,  43  L.  J.  (M.  C.)  Ill 
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stance  to  prosecnte  another  whom  he  suspects  of  crime  ^ 
that  is,  not  until  he  has  been  bound  over  by  the  magistrate 
to  prosecute  and  give  evidence,  it  is  a  crime  to  take  a  re» 
ward  not  to  prosecute  a  felony.(p) 

[In  Iowa,  when  a  defendant  is  prosecuted  in  a  criminal 
action  for  a  misdemeanor,  for  which  the  person  injured  by 
the  act  constituting  the  offense  has  a  remedy  by  civil  action^ 
the  offense  may  be  compromised,  except  when  it  is  commit- 
ted by  or  upon  an  officer  while  in  the  execution  of  the  duties 
of  his  office ;  or  riotously ;  or  with  intent  to  commit  a  felony » 
The  party  injured  must  acknowledge  in  writing,  in  court, 
before  trial,  that  he  has  received  satisfaction.  Thereupon, 
on  payment  of  costs,  the  court  may,  in  its  discretion,  dis- 
charge the  defendant,  which  discharge  is  final,  and  a  bar 
to  another  prosecution  for  the  same  offense.(l)] 

Restitution  of  goods, — When  a  man's  goods  have  been 
stolen,  he  may,  if  he  can  do  so  without  a  breach  of  the 
peace,  retake  them  wherever  he  finds  them,(7)  as  the  goods 
are  still  his,  unless  they  have  been  sold  and  bought  in 
market  overt,  by  which  sale  a  bona  fide  purchaser  acquires 
the  property  in  the  goods.  In  that  case  the  original  owner 
is  entitled  to  have  his  goods  back  only  after  he  has  prose- 
cuted the  thief  to  conviction ;  and  that  only  in  consequence 
of  the  provisions  of  the  Larceny  Consolidation  Act 

K  any  person  guilty  of  any  such  felony  or  misdemeanor 
as  is  mentioned  in  that  act,  in  stealing,  taking,  obtaining, 
extorting,  embezzling,  converting,  or  disposing  of,  or  in 
knowingly  receiving,  any  chattel,  money,  valuable  security 
or  other  property,  is  indicted  for  such  offense  by  or  on  be- 
half of  the  owner  of  the  property,  or  his  executors,  or 
administrators,  and  convicted  thereof;  in  such  case  the 
property  is  to  be  restored  to  the  owner  or  his  representa- 
tive. The  court  may  order  the  restitution  in  a  summary 
manner.  But  no  such  restitution  is  made  if  it  appears 
that  any  valuable  security  has  been  bona  fide  paid  or  dis- 
charged by  some  person  or  body  corporate  liable  to  the 
payment  thereof,  or,  being  a  negotiable  instrument,  has 
been  bona  fide  taken  or  received  by  transfer  or  delivery. 


n 


V.  compounding  felonv,  p.  85.  (9)  ^  Bl.  36S. 

I)  Rev.  Stat.  (1873),  p.  721. 
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by  some  pereon  or  body  corporate,  for  a  jast  and  valaable 
consideratioD,  without  anj  notice  or  reasonable  cause  to 
suspect  that  the  same  had,  bj  any  felony  or  misdemeanor, 
been  stolen,  etc.  But  the  above  provisions  as  to  restitu- 
tion do  not  apply  to  the  case  of  any  prosecution  of  any 
trustee,  banker,  merchant,  solicitor,  factor,  broker,  or  other 
agent  intrusted  with  ^he  possession  of  goods  or  documents 
of  title  to  goods,  for  any  misdemeanor  against  the  Larceny 
Act.(r)  But  the  court  has  not  power,  as  a  rule,  to  order 
property  not  forming  part  of  the  subject  of  the  indictment, 
for  example,  property  found  on  the  prisoner,  to  be  dis- 
posed of  in  a  particular  manner.(9) 

The  effect  of  this  statute  is  to  revest  the  property  in  the 
goods  in  the  original  owner  from  the  time  of  the  convic- 
tion, so  that  he  may  bring  an  action  to  recover  his  goods 
against  any  one  who  had  possession  of  them  after  the  con- 
viction,(/j  but  not  against  a  person  who,  having  bought 
them  in  market  overt,  parted  with  them  before  such  con- 
viction.(?()  Or  the  owner  may  obtain  a  summary  order 
for  restitution  under  the  statute. 

Now,  as  we  have  seen  that  there  is  a  distinction,  in  the 
case  of  goods  which  have  been  stolen  and  afterwards  sold, 
between  a  sale  in  market  overt  and  a  sale  otherwise,  on 
which  depends  the  right  to  recover  by  the  aid  of  the  stat- 
ute only,  or  without  it;  so  similarly  with  regard  to  goods 
which  have  been  obtained  from  the  owner  by  false  pre- 
tenses, different  considerations  apply  according  as  the 
property  has  or  has  not  passed  from  the  original  owner. 

Thus,  for  example,  when  A.  is  induced  by  fraud  to  part 
with  his  goods  to  B.,  under  the  belief  that  he  is  selling 
the  goods  to  some  person  whom  B.  pretends  to  be,  or  to  be 
the  agent  of,  the  contract  is  void,  and  the  property  in  the 
goods  has  never  passed  from  A.,  and  he  is  therefore  enti- 
tled, apart  from  the  statute,  to  recover  his  goods,  or  sue 
for  the  conversion  of  them.(x)     But  when  A.  has  been  in- 

M  24  and  :i5  Vict.,  c.  90,  s  100. 

(s)  R.  V.  Corporation  of  London,  27  L.  J.  (M.  C.)  231.     But  an  ex- 
ception is  introduced  by  statute  30  and  31  Vict.,  c.  35,  a.  9. 
U)  Scattergood  v.  Sylvester,  1 5  Q.  B.  506. 
(m)  Horwood  v.  Smith,  2  T.  R.  750. 
(x)  Hardman  v.  Booth,  1  H.  &  C.  S03 :  32  L.  J.  (Ex.)  lOS;  Lindsay  » 
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dnced  by  fraud  to  sell  or  part  with  his  goods  to  B.,  intend- 
ing to  pass  the  property  to  him,  the  contract  is  not  void, 
but  voidable ;  i,  e.j  A.  may  repudiate  the  contract  on  dis- 
covering the  fraud,  and  may  recover  the  goods  from  B.,  or 
from  a  purchaser  who  had  notice  of  the  fraud.  But  if  B. 
has  sold  the  goods  to  C,  an  innocent  purchaser,  A.  can  not 
iecover  the  goods  from  C,  because  the  property  in  the  goods  passed 
to  him  while  B.  had  the  property,  and  so  C.  has  acquired  a  good 
title,  unless  the  statute  gives  A.  the  right  to  recover. 

The  words  of  the  statute  seem  to  have  that  effect,  and  were  so 
considered  by  Blackburn,  J.,  in  Lindsay  v.  Cundy.(y;  And  it  is 
difScult  to  see  any  reason  why  a  person  who  has  bought  in  market 
overt  bona  fde,  but  from  a  thief,  should  be  in  a  worse  position  than 
one  who  has  simply  purchased  from  one  who  has  obtained  the  goods 
by  fraud.  However,  it  has  been  decided,  in  the  recent  case  of 
Moyce  v.  Newington,(2)  that  the  statute  does  not  apply  to  cases  of 
false  pretenses  where  the  property  has  passed,  hut  only  to  those 
cases  where  possession  has  been  obtained  without  the  property  pass- 
ing, cases  in  which,  as  we  have  seen,  the  statute  is  unnecessary, 
except  for  the  purpose  of  giving  a  summary  mode  of  obtaining  res- 
titution. 

The  innocent  purchaser  is  not,  however,  always  a  total  loser ;  for 
it  is  provided  that  money  found  on  a  prisoner,  who  has  been  con- 
victed of  an  offense  which  includes  the  stealing  of  any  property, 
may  be  ordered  by  the  court  to  be  given  to  the  purchaser  of  the 
property,  if  he  did  not  know  that  the  same  was  stolen.  This  takes 
place  only  after  he  has  restored  the  property  to  the  owner;  and  of 
course  the  amount  so  given  must  not  exceed  the  amount  of  the 
proceeds  of  the  sale,  (a)  If  the  property  has  been  pawned,  the 
court  may  order  the  delivery  thereof  to  the  owner,  either  on  jmy- 
ment  to  the  pawnbroker  of  the  amount  of  the  loan  or  of  any  part 
thereof,  or  without  payment  of  any  part,  as  the  court,  according  to 
the  conduct  of  the  owner  and  the  other  circumstances  of  the  case, 
thinks  just  and  fitting. (6) 

Restitution  may  be  ordered  in  the  same  way  by  magistrates  con- 
victing of  larceny,  etc.,  in  the  exercise  of  their  summary  jurisdic- 
tion, (c) 

Cundy.  L.  R.  1  Q.  B.  D.  348;  45  L.  J.  (Q.  B.)  381  ;  L.  R.  2  Q.  B.  D.  9«); 
46  L.  J.  (Q.  B.)  2:J3;  L.  R.  3,  Appeal  Cases,  459;  47  L.  J.  (H.  L.)  481. 

(y)  L.  K.  1  Q.  B.  D.  857. 

(2)  L.  n.  4  Q.  B.  D.  32;  48  L.  J.  (Q.  B.)  126. 

(a)  30  and  31  V»ct.,  e.  35,  8.  9. 

h)  85  and  3(5  Vict.,  c.  93.  s.  80. 

(e)  42  and  43  Vict.,  c.  49.  s.  27.  subs.  8. 
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PUNISHMENT. 


Thb  object  of  the  sentence  is  to  prescribe  the  paniBhinent. 
The  law,  whether  common  law  or  statute  law,  which  assigns 
the  punishment,  almost  unexceptionally  gives  the  jndge  a 
certain  latitude  as  to  the  amount  of  punishment.  Though 
he  is  restricted  as  to  the  maximum,  in  almost  every  case  he 
can  give  as  little  as  he  pleases,  minimum  punishments  hav- 
ing been  abolished  by  statute.(y)  On  conviction  for  treason 
or  murder,  however,  sentence  of  death  must  be  passed. 
Crimes  against  nature  must  be  punished  by  at  least  ten 
years'  penal  servitude.  Some  crimes  demand  a  wide  limit 
of  punishment ;  for  example,  manshiughter,  where  it  may 
range  from  penal  servitude  for  life  to  a  merely  nominal 
puuishment  according  to  the  circumstances.  But  practi- 
cally this  works  well,  as  the  judges  are  quite  competent  to 
apportion  the  punishment  to  the  crime ;  and  the  incon- 
venience of  reposing  that  confidence  in  them  is  a  less  evil 
than  the  multiplication  of  technical  distinctions  which  in- 
evitably results  from  the  multiplication  of  the  definitions 
of  crime. (a) 

The  punishment  prescribed  by  statute  for  felonies  is  usu- 
ally penal  servitude  for  not  less  than  five  years,  or  impris- 
onment not  exceeding  two  years  with  or  without  hard  la- 
bor. When  the  punishment  is  not  prescribed  by  statute, 
the  combined  effect  of  several  8tatutes(6)  is,  that  such  fel- 
onieu  may  be  punished  by  penal  servitude  for  not  more  than 
seven  nor  less  than  five  years,  or  by  imprisonment  for  any 
teim  not  exceeding  two  years ;  and,  if  a  male,  the  court 


(v)  9  and  10  Vict.,  c.  24. 

(a)  Fit*.  St.  143. 

(b)  7  and  8  Geo.  4,  c.  28.  §  8  (see  also  J  9);    20  and  21  Viot,  o.  3,  { 
2;  27  and  28  Vict,  0.  47.82. 
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may  order  the  felon  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  in  addition  to  such  punishment. 

The  pnniehment  prescribed  by  statute  for  misdemeanor  j 
is  usually  line  or  imprisonment,  or  both  ;  and  it  is  also  the 
same  when  it  is  not  prescribed  by  statute,  but  left  to  the 
common  law.(c)  The  court  may  also  require  the  defendant 
to  find  sureties  to  keep  the  peace  and  be  of  good  be- 
havior. 

The  punishment  for  a  felony  (not  punishable  with  death 
and  not  being  simple  larceny),  after  a  previous  conviction 
for  felony,  is  penal  servitude  for  life  or  for  not  less  than 
seven  years,  or  imprisonment  not  exceeding  two  years  ;  and 
in  the  case  of  a  male,  if  the  court  thinks  fit,  whipping  pub- 
licly or  privately,  once,  twice,  or  tlirice.(d) 

Special  enactments  impose  certain  terms  of  punishment 
in  the  case  of  conviction  for  simple  larceny  after  previous 
conviction  for  certain  offenses.  The  punishment  for  sim- 
ple larceny,  ''after  previous  conviction  for  felony,  is  penal 
servitude  from  seven  to  ten  years,  or  imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  or  solitary 
confinement ;  and  in  the  case  of  a  male  under  sixteen  years 
of  age,  with  or  without  whipping.(/)  For  simple  larceny, 
or  any  oftense  made  punishable  as  simple  larceny  by  the 
larceny  act,  after  previous  conviction  for  any  indictable 
misdemeanor  under  the  larceny  act,  the  punishment  is 
penal  servitude  from  five  to  seven  years,  or  imprisonment 
as  in  the  last  case.(^)  The  same  limits  of  punishment  ap- 
ply to  simple  larceny,  or  an  oftense  punishable  as  simple 
larceny,  after  two  summary  convictions  for  ofienses  pun- 
ishable upon  summary  conviction  under  certain  enumerated 
act8.(A) 

(e)  As  to  hard  labor,  y.  p.  400. 

(d)  7  and  8  Geo.  4,  o.  28,  §  11 ;  20  and  21  Vict.,  o.  3,  2  2 ;  27  and  28 

Vi3t..  c.  47,  §  2. 

(/)  24  and  25  Vict,  o.  96,  {  7. 
(^)  Ibid..  8  8.  (A)  Ibid  §  9. 
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For  atteriDg,  etc.,  counterfeit  coin,  after  previous  convic- 
.tion  for  such  crime,  or  previous  conviction  for  a  felony 
against  a  coinage  act,  the  punishment  is  penal  servitude  for 
life,  or  for  not  less  than  five  years,  or  imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  or  solitary 
confinement.(2) 

We  may  notice  here  that  if  the  prisoner  is  found  guilty 
of  several  distinct  offenses  on  different  counts,  he  may  be 
sentenced  to  several  terms  of  punishment;  such  terms  to 
be  concurrent,  or  the  second  to  commence  at  the  expiration 
of  the  first.  When  a  sentence  for  felony  is  passed  on  a 
person  already  suffering  imprisonment  for  another  crime, 
the  court  may  order  the  imprisonment  for  the  subsequent 
offense  to  commence  at  the  expiration  of  the  former  term ; 
so  also  the  court  may  order  a  sentence  of  penal  servitude 
to  commence  after  the  previous  imprisonment  or  penal 
servitude,  although  the  aggregate  term  of  im[)ri8onment 
or  penal  servitude  respectively  may  exceed  the  term  for 
which  either  of  these  punishments  could  be  otherwise 
awarded.(i) 

The  punishments  which  the  law  prescribes  are  the  fol- 
lowing : 

Death;  penal  servitude ;  imprisonment;  fine. 

Incidental  to  the  imprisonment  are  sometimes 
Hard  labor ;  whipping ;  solitary  confinement. 

In  addition  to  other  punishment  there  is  often  made  an 
order  that  the  person  convicted  be  under  police  supervision 
for  a  certain  time. 

Again,  in  some  cases  the  ends  of  justice  are  attained  by 
requiring  the  prisoner  to  enter  into  recognizances  to  come 
up  for  judgment  if  called  for ;  which  generally  means  that 
if  he  conducts  himself  with  propriety  he  will  hear  nothing 
more  of  the  matter. 

The  prisoner  may  also  be  required  to  find  sureties  to  keep 
the  peace,  or  to  be  of  good  behavior. 

Youthful  offenders,  under  certain  circumstances,  may  be 
sent  to  reformatories  or  industrial  schools. 


(t)  24  and  25  Vict,  c.  99,  §  12.  {k)  7  and  8  Geo.  4,  o.  28,  §  10. 
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Each  of  the  above- uamed  saDCtioDs  of  the  law  will  in  turn 
receive  a  brief  notice. 

Death. — This  is  the  only  punishment  which  must  be 
awarded  in  treason  and  murder.  And  it  can  not  be 
awarded  in  any  other  cases  except  piracy,  or  the  two 
crimes  of  setting  tire  to  her  majesty's  vessel  of  war  or  to 
ships,  etc.,  in  the  i»ort  of  London.(i) 

Penal  servitude, — This  mode  of  punishment  was  intro- 
duced in  substitution  for  transportation  beyond  the  sean 
in  certain  cases  by  16  and  17  Vict.,  c.  99,  and  totally  super- 
seded transportation  by  20  and  21  Vict.,  c.  3.  It  was  placed 
generally  on  the  same  footing  as  the  latter  punishment: 
thus,  any  person  who  might  formerly  have  been  sentenced  to 
transportation  is  now  liable  to  bo  kept  \u  penal  servitude 
for  the  same  period  ;  and  any  person  who  might  have  been 
sentenced  either  to  transportation  or  imprisonment  may 
now  be  sentenced  either  to  penal  servitude  or  imprison- 
ment. But  in  cases  where  before  the  act  sentence  of  seveii 
years'  transportation  might  have  been  pas'sed,  the  court  may 
now  pass  sentence  of  n<»t  less  than  five  years'  penal  servi- 
tude,(A/0 

Persons  sentenced  to  penal  servitude  may  be  confined  in 
any  prison,  or  place  of  confinement  in  any  part  of  the 
United  Kingdom,  or  in  any  river,  port,  or  harbor  of  the 
United  Kingdom,  in  which  persons  under  sentence  or  order 
of  transportation  might  formerly  be  confined,  or  in  any 
other  prison  in  the  United  Kingdom,  or  in  her  majesty's 
dominions  beyond  the  sea,  as  one  of  her  majesty's  secreta- 
ries of  state  may  direct.  And  in  other  respects,  as  to  cus- 
tody, hard  labor,  management,  control,  property  in  their 
services,  and  punishment  for  unlawfully  being  at  large  be- 
fore the  expiration  of  their  term,(n)  they  may  be  dealt  with 
as  persons  sentenced  to  transportation  formerly  were.(o) 

The  shortest   term   of   penal   servitude   which   can    be 


(/)  As  to  recording  sentence,  v.  p.  389 ;  as  to  mode  of  execution,  v. 

p.  419. 

(m)  20  and  21  Vict.,  c.  3,  g  2;  27  and  28  Vict.,  c.  47,  J  2. 

(n)  V.  p.  70. 

(o)  16  and  17  Vict.,  c.  99,  §  6 ;  20  and  21  Vict.,  c.  3,  §  3. 
26 
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awarded  is  five  years ;  or,  after  a  previous  conviction  for 
felony,  seven  year8.(p) 

Imprisonment. — As  a  general  rule,  no  longer  sentence  of 
imprisonment  than  for  two  years  can  be  awarded.  From 
that  to  penal  servitude  (if  allowed  in  the  particular  case) 
for  five  years  there  is  a  spring.  But  under  some  stat- 
utes still  in  force,  impr'monment  to  the  extent  of  three 
or  four  (or  even  more)  years  may  be  awarded ;  for  exam- 
ple, under  24  and  25  Vict.,  c.  134,  §  221 ;  24  and  25  Vict., 
c.  98,  §  11 ;  7  Wm.  4  and  1  Vict,  c.  36,  §  26 ;  2  Geo.  2, 
c.  25,  §  2. 

J^ine. — In  offenses  punishable  by  fine,  usually  the  amount 
of  the  fine  is  not  restricted  by  statute.  The  reason  of  this 
is  obvious.  Not  only  does  the  value  of  money  change  from 
time  to  time,  but  a  fine  which  would  be  ruin  to  one  man 
would  be  matter  of  indifference  to  another.(g)  The  bill  of 
rights  provides  that  excessive  fines  shall  not  be  imposed. 
It  would  be  imprudent  to  hinder  a  man  from  getting  his 
livelihood ;  and  if  the  crime  demands  more  severe  punish- 
ment, the  court  may  award  imprisonment,  for  it  is  generally 
empowered  to  award  either  the  one  or  the  other,  and  fre- 
quently both.  Felonies  are  very  rarely  punished  by  mere 
fine.(r)  Each  of  the  criminal  consolidation  acts,  1861,  pro- 
vides that  a  person  convicted  of  a  misdemeanor  under 
those  acts  may  be  fined  in  addition  to  or  in  lieu  of  other 
punishment. (s) 

Hard  labor. — This  punishment  may  be  added  in  nearly 
all  cases  to  imprisonment  for  felony.  The  misdemeanors  to 
the  impiisonment  for  which  hard  labor  may 'be  added  are 
enumerated  in  3  Geo.  4,  c.  114,  and  14  and  15  Vict.,  c.  100, 
§  29.  Each  of  the  criminal  consolidation  acts,  1861,  con- 
tains a  clause  to  the  effect  that  the  court  may  add  hard 
labor  to  imprisonment  in  case  of  indictable  offenses,  feU 
onies  or  raisdemeanors^  under  those  acts.(Q    Also  in  ofteubOd 

(p)  27  and  28  Vict,  c.  47,  §2.         (q)  i  Bl  378. 

(r)  V.  24  and  25  Vict.,  c.  100,  §  5. 

(5)  24  and  25  Vict,,  c.  96,  g  117;  c.  97,  §73;   c.  98,  §  51 ;    c.  99,  §  38; 

c.  100.  §  71. 

(0  24  and  2.-)  Vict.,  c.  96,  J  118;  c.  97,  J  74;  c.  98,  J  :>2;  c.  99,  g  39; 
c.  100,  §  69. 
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under  the  post-office  acts  for  which  imprisonment  may  be 
awarded,  the  court  may  add  hard  labor.(u)  So  that  in 
nearly  every  case  now  hard  labor  may  accompany  impris- 
onment. 

Two  classes  of  hard  labor  are  distinguished — one  for  the 
employment  of  males  above  the  age  of  sixteen  ;  the  other 
for  that  of  males  below  that  age  and  of  females.  Regula- 
tions as  t.o  its  nature  and  application  are  made  by  8tatate.(a:) 
Whipping. — Two  classes  of  cases  in  which  whipping  is 
allowed  must  be  distiii gai shed  : — (i.)  of  males  below  the  age 
of  sixteen  ;  (ii.)  of  males  of  an  age.  It  should  be  premised 
that  a  female  can  never  be  whipped.  Where  formerly  sen- 
tence of  whipping  might  be  passed,  the  court  or  magistrate 
may  now  order  the  female  to  be  kept  to  hard  labor  for  a 
term  not  exceeding  six  months  nor  less  than  one  month,  in 
lieu  of  the  w hipping. (y) 

i.  By  three  of  the  consolidation  acts  whipping  may  be 
inflicted  for  a  variety  of  specified  ofi'enses  committed  by 
males  under  the  age  of  sixteen,  and  in  one  case,  males  un- 
der the  age  of  eighteen. (2')  It  is  to  take  place  once,  and 
the  number  of  strokes  and  the  ingtrun)ent  with  which  they 
are  to  be  inflicted  are  to  be  specified  by  the  court  in  the 
Bentence.(^/) 

.  When  this  punishment  is  awarded  by  the  magistrates  in 
the  exercise  of  their  summary  jurisdiction,  the  sentence 
must  specify  the  number  of  strokes  and  the  instrument; 
and  in  the  case  of  an  offender  whose  age  does  not  exceed 
fourteen,  the  number  of  strokes  must  not  exceed  twelve, 
and  the  instrument  used  must  be  a  birch  rod.  The  offender 
must  not  be  whipped  more  than  once  for  the  same  of- 
fense.(6) 


{u)  7  Wm.  4,  and  1  Vict.,  c.  3(>,  §  42. 

(x)  28  and  29  Vict.,  c.  126,  g  10,  and  jiart  4,  sched.  i,  regs.  34-37. 
(y)  1  Geo.  4.  c.  57,  §  2. 

(z)  24  and  25  Vict.,  c.  96,  g  101.     This  exception  is  probably  a  mere 
3veT8ight  on  the  part  of  the  legislature. 
{«)  24  and  25  Vict.,  c.  96,  g  119;  c.  97,  g  ^5  ;  c.  100.  g  7U. 
{b)  25  and  26  Vict.,  c.  18. 
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ii.  Whipping  once,  twice,  or  thrice,  may  be  awarded  to 
males  of  any  age  in  case  of: 

(a.)  Robbery,  etc.,  with  violence — or  an  attempt  to  choke, 
suffocate,  or  strangle.  The  following  regulations  must  be 
observed  :  Tlie  whipping  must  be  privately  inflicted ;  (b)  if 
the  tige  of  the  offender  does  not  exceed  sixteen,  the  number 
of  strokes  at  each  whipping  must  not  exceed  twenty-five,  and 
instrument  must  be  a  birch  rod  ;  (c)  in  other  cases  not  the 
more  than  fifty  strokes  at  a  whipping;  (d)  the  court  most 
specify  the  number  of  strokes  and  the  instrument ;  (e)  the 
whipping  must  not  take  place- after  six  months  from  the 
sentence;  (f)  in  the  case  of  a  person  sentenced  to  penaJ 
servitude,  the  whipping  must  be  inflicted  before  he  is  re- 
moved to  a  convict  prieon.(c) 

(b.)  Felony,  after  a  previous  conviction  for  felony ;  and 
certain  offenses  relating  to  the  falsifying  of  certificates  of 
previous  conviction.  The  whipping  is  to  be  publicly  or 
privately  inflicted.(^/) 

(c.)  Felony  for  which  no  particular  punishment  has  been 
provided.(e) 

Solitary  confinement, — Uhis  may  be  ordered  in  certain 
specified  cases  mentioned  in  the  criminal  consolidation  acts. 
Also  for  felonies  for  which  no  particular  punishment  has 
been  prescribed  by  statute ;(/)  and  for  certain  other  of- 
fenses which  it  is  unnecessary  to  enumerate.  But  in  no 
case  may  a  prisoner  be  kept  in  solitary  confinement  for  any 
longer  period  than  one  month  at  a  time,  or  than  three 
months  in  the  space  of  one  year.(y) 

Police  supervision, — When  any  person  is  convicted  on  an 
indictment  for  a  crime  (explained  by  the  act  to  mean  in 
England — any  felony,  or  the  offense  of  uttering  false  or 
counterfeit  coin,  or  of  possessing  counterfeit  gold  or  silver 
coin,  or  of  obtaining  by  false  pretenses,  or  of  conspiracy 
to  defraud,  or  of  any  misdemeanor  under  24  and  25  Vict, 
c.  96,  §  58),  and  a  previous  conviction  of  a  crime  is  proved 

(c)  26  and  27  Vict.,  c.  44.  {d)  7  and  8  Geo.  4.  c.  28.  J  11. 

(e)   Ibid.,  g  8.  (/■)  Ibid.,  §9. 

(j/)  7  Wni.  4.  and  1  Vict.,  c.  90.  g  5 ;  24  and  2o  Vict.,  a  96,  {  119;  c. 
97,  g  75;  c.  IKS.  g  .-)3 ;  c.  99,  g  40;  c.  100,  g  70. 
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agaiirst  him,  the  court  may,  in  addition  to  any  other  pun- 
ishment, direct  that  he  is  to  be  the  subject  of  the  super- 
vision of  the  police  for  a  period  of  seven  years  or  less,  com- 
mencing immediate!}'  after  the  expiration  of  the  sentence 
passed  on  him  for  the  last  of  such  crime8.(A) 

The  consequence  of  such  sentence  is  that  the  person  to 
l#e  supervised  must  notify  the  place  of  his  residence  to  the 
chief  officer  of  police  of  the  district  in  which  his  residence 
is  situated,  and  also  notify  any  change  within  such  dis- 
trict; and  if  he  goes  out  of  the  district,  he  must  notify 
the  change  to  the  chief  officer  of  the  district  he  is  leaving, 
and  also  to  the  chief  officer  of  the  district  to  which  he  is 
going.  If  a  male,  he  must  report  himself  personally  or  by 
letter,  as  required,  once  a  month  to  the  chief  officer  of  the 
district.  K  he  offends  against  these  regulations,  or  is  forty- 
eight  hours  in  any  place  without  notifying  the  place  of  his 
residence  to  the  chief  officer,  he  is  subject  to  imprisonment 
with  or  without  hard  labor  for  a  term  not  exceeding  one 
year.(i) 

Recognizances  and  sureties. — Under  each  of  the  criminal 
consolidation  acts,  in  case  of  conviction  for  an  indictable 
misdemeanor  punishable  under  those  acts,  the  court  may 
fine  the  offender,  and  require  him  to  enter  into  his  own 
recognizances  and  to  find  sureties,  both  or  either,  for  keep- 
ing the  peace  and  being  of  good  behavior,  in  addition  to 
to  or  in  lieu  of  any  other  punishment.  In  case  of  a  fel- 
ony punishable  under  the  acts,  the  court  may  order  him  to 
enter  into  his  own  recognizances  and  to  find  sureties,  both 
or  either,  for  keeping  the  peace,  in  addition  to  any  other 
punishment.  But  under  these  clauses  no  one  may  be  im- 
prisoned for  not  finding  sureties  for  any  period  exceeding 
one  year.(/:) 

Reformatory  and  industrial  schools. — ^When  any  oftender 
who,  in  the  judgment  of  the  court  or  miigistrates,  is  under  the 
age  of  sixteen  years,  is  convicted  of  an  offense  punishable  by 
penal  servitude  or  imprisonment,  and  is  sentenceil  to  impris- 

(A)  34  and  35  Vict.  c.  112,  §  8.        (i)  Ibid. 

(A)  24  and  25  Vict.,  96>  {  117  :  c.  97,  {  73j  c.  98,  J  51;  c.  99,  }  38;  a 

too,  2  71. 
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onment  for  ton  days  or  more,  the  court  or  magistrates  may 
blUo  sentence  him  to  be  sent,  after  his  imprisonment,  to  a  cer- 
tified re/ormatortf  school,  t(»  bo  there  detained  for  a  period  oi 
of  from  two  to  five  vears.  But  if  lie  is  under  the  n^e  of  ten 
years  he  mny  not  be  sent  to  tlie  reformatory  unless  he  has  been 
previously  charired  with  some  offense  j)uni8hable  by  penal 
.servitude  or  imprisonment ;  or  is  sentenced  In'  a  judge  of 
assize  or  a  court  of  general  or  quarter  sessions.  The  court 
sendiuj?  such  a  youthful  offender  to  a  school  will  choose 
one  of  his  apparent  religious  persuasion. (/) 

Industrial  schools  meet  the  case  of  those  who  liave  not 
to  so  groat  an  extent  fallen  into  crime,  but  are  on  the  high- 
way to  it.  Thus,  two  magistrates  may  send  the  following, 
among  others,  to  such  schools:  children  apparently  under 
the  age  of  fourteen  begging,  having  no  home  or  visible 
means  of  existence,  in  the  company  of  reputed  thieves; 
destitute  orphans,  or  having  a  surviving  parent  in  penal 
servitude  or  imprisonment ;  children  apparently  under  the 
age  of  tirelce  charged  with  an  offense  punishable  by  im- 
prisonment or  less  punishment,  but  not  having  been  con- 
victed of  felonv,  etc.  No  child  is  detained  in  such  school 
after  he  has  attained  the  age  of  sixteen,  unless  with  his 
own  consent  expressed  in  writting.(w) 

Other  consequences  of  conviction. 

Until  recently  certain  forfeitures  and  other  consequences 
followed  on  conviction  for  treason  or  felony.  But  by  stat- 
ute(w)  it  has  been  provided  that  from  and  after  the  passing 
of  the  act  (July  4,  1870)  no  confession,  ve>dict,  inquest, 
conviction,  or  judgment  of  or  for  any  treason,  felony,  or 
Jelo  dcscy  shall  cause  any  attainder  or  corruption  of  bloody  or 
any  forfeiture^  or  escheat;  provided  that  nothing  in  the  act 
shall  affect  the  law  of  forfeiture  consequent  upon  outlawry. 
Of  course  this  does  not  refer  to,  or  interfere  with,  any  fine 
or  penalty  imposed  in  the  8entence.(o) 

But  a  conviction  for  treason  or  felony  for  which  the  sen- 
tence is  death,  penal  servitude,  or  imprisonment  with  hard 


(0  29  and  30  Vict.,  a  117,  J  14.        (m)  Ibid.,  c.  118 
(n)  33  and  34  Vict,  c.  23.  §  1.  (o)  Ibid.,  {  5. 
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labor,  or  exceeding  twelve  months,  determiues  the  tenure 
of  any  military  or  naval  office,  or  any  civil  office  under  the 
crown,  or  other  public  employment,  or  any  ecclesiastical 
benefice,  or  any  office  or  emolument  in  any  university  or 
other  corporation,  or  any  pension  or  superannuation  allow- 
ance payable  by  the  public,  or  out  of  the  public  funds,  un- 
less a  pardon  is  received  within  two  months  after  the  con- 
viction, or  before  the  filling  up  of  the  office,  place,  etc.,  if 
given  at  a  later  period.  It  also  disqualifies  for  the  future, 
until  the  j)unishment  ha*  been  suflfered  or  pardon  received, 
the  felon  from  holding  any  military  or  naval  office,  or  any 
civil  office  under  the  crown,  or  other  public  employment, 
or  any  ecclesiastical  benefice,  or  of  being  elected,  or  sitting, 
or  voting  as  a  member  of  either  house  of  parliament,  or  of 
exercising  any  right  of  suffrage  or  other  parliamentary  or 
municipal  franchise  within  England,  Wales,  or  Ireland.(p) 

As  to  the  property  of  the  felon. — By  the  same  statute((7) 
it  is  provided  that  this  may  be  committed  to  the  custody 
and  management  of  an  administrator,  to  be  ai)pointed 
by  the  crown;  or,  in  default  of  such  appointment,  to 
the  management  of  an  interim  curator,  who  may  be  ap- 
pointed by  the  magistrates  on  an  application  made  in  the 
interest  of  the  felon  or  his  family.  The  administrator  or 
curator  must  pay  his  debts  and  liabilities,  and  support  his 
family,  and  preserve  the  residue  of  the  property  for  the 
felon  himself  or  his  representatives,  on  the  completion  of 
his  punisnment,  his  pardon,  or  his  death. 

Persons  convicted  of  treason  or  felony  may  be  condemned 
in  costs ;  and  if  convicted  of  felony  may  be  ordered  to  pay 
a  sum  of  money,  not  exceeding  £100,  as  compensation 
to  the  person  defrauded  or  injured  by  the  commission  of 
the  felony.(r) 

(j>)  33  and  34  Vict,  c.  23,  S  2.        {q)  Ibid.,  gj  9,  18.  21. 
(r)  Ibid.,  li  3,  4. 
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CHAPTER  XXn. 


PROCEEDINGS  AFTER  TRIAL. 


Thougb  there  is  no  appeal  on  the  merits  in  a  criminal 
case,  the  verdict  of  the  jury  does  not  always  determine  the 
conviction  or  acquittal  of  the  prisoner.  We  have  already 
8ecn(»<j)  that  judgment  may  be  arrested  on  certain  grounds. 
It  remains  to  consider  those  cases  in  which  the  judgment, 
though  actually  given,  is  subsequently  affected.  This  mat- 
ter will  be  treated  of  under  the  treads  of  new  trial,  reversal 
of  judgment  by  writ  of  error,  and  the  court  for  crown  cases 
reserved.  The  subject  of  reprieve  and  pardon  will  form  a 
separate  chapter. 

NEW  TRIAL. 

"  Where  an  indictment  has  been  preferred  in  the  queen's 
bench,  or  has  been  removed  into  that  court  by  certiorari^  a 
new  trial  may,  after  convidion^  be  moved  for,  on  the  ground 
that  the  prosecutor  has  omitted  to  give  due  notice  of  trial ; 
or  that  the  verdict  has  been  contrary  to  evidence,  or  to  the 
direction  of  the  judge ;  or  for  the  improper  reception  or 
rejection  of  evidence,  or  other  mistake  or  misdirection  4)f 
the  judge  ;  or  f<^r  any  gross  misbehavior  of  the  jury  among 
themselves;  or  for  surprise;  or  for  any  other  cause  where 
it  shall  appear  to  tlie  court  that  a  new  trial  will  further  the 
ends  of  justice.(/) 

It  is  now  settled  that  only  in  misdemeanors,  and  not  in 
felonies,  can  a  new  trial  be  granted.(u)  As  a  rule,  after  a 
verdict  of  acquittal,  a  new  trial  will  not  be  granted ;  but 
this  rule  is  subject  to  qualifications — ^for  example,  where 
the  defendant  has  kept  back  witnesses  for  the  prosecution  ; 
or  where  the  object  of  the  criminal  proceeding  is  to  try  a 


(«)  V.  p.  388.  (0  Arch.  188. 

{u)  R.  r.  Bertpand,  L.  R.  1  (Priv.  Couno.)  520. 
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right,  as  in  the  case  of  a  prosecution  for  the  non-repair  of 
road8.(x) 

Only  in  case  of  some  irregularity  in  the  proceedings,  or^ 
in  other  words,  a  rais-trial,  can  any  other  court  than  the 
queen's  hench  grant  a  new  trial,  the  mis-trial  heing  regarded 
as  a  mere  nullity. 

The  motion  for  a  new  trial  is  made  upon  the  judge'* 
notes  of  the  trial,  or  upon  affidavit,  the  defendant  being 
present  in  court.  When  counsel  have  been  heard  on  both 
sides,  the  court  cither  makes  the  rule  absolute  or  discharges 
it,  with  or  without  costs.  If  the  new  trial  is  granted,  tho 
effect  of  the  former  trial  is  completely  swept  away,  and  aU 
the  facts  are  re-heard. 

[In  the  United  States,  new  trials,  after  a  verdict  of  con- 
viction, are  granted  by  the  court  in  which  the  verdict  is 
returned,  upon  the  same  principles  which  regulate  the 
granting  of  new  trials  in  civil  cases.  In  some  states,  the 
grounds  for  which  a  new  trial  may  be  granted  are  defined 
by  statute.  In  Ohio,  the  grounds,  as  defined  by  statute, 
are:  1.  Irregularity  in  the  proceedings  of  the  court, jury, 
or  the  prosecuting  attorney,  or  the  witnesses  for  the  state,  or 
for  any  order  of  court,  or  abuse  of  discretion,  by  which  the 
defendant  was  prevented  from  having  a  fair  trial.  2.  Mis- 
conduct of  the  jury,  or  of  the  prosecuting  attorney,  or  of 
the  witnesses  for  the  state.  3.  Accident  or  surprise,  which 
ordinary  prudence  could  not  have  guarded  against.  4.  That 
the  verdict  is  not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law.  5.  Newly  discovered  evidence,  material  for 
the  defendant,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  6.  Error  of  law,, 
occurring  at  the  trial. (1) 

In  Kentucky,  the  grounds  are  :  1.  K  the  trial,  in  a  case 
of  felony,  were  commenced  and  completed  in  his  absenctv 
2.  If  the  jury  have  received  any  evidence  out  of  court, 
(ither  than  that  resulting  from  a  view,  as  provided  in  this 
code.  3.  If  the  verdict  have  been  decided  by  lot,  or  in  any 
other  manner  than  by  a  fair  expression  of  opinion  by  the 


(x)  V.  R.  V.  (^horley,  12  Q.  B.  515. 
(1)  74  Ohio  L  358. 
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jurors.  4.  If  the  court  have  misinstructcdy  or  refosed 
properly  to  instruct  the  jury.  5.  If  the  verdict  be  against 
the  law  or  evidence.  6.  K  the  defendant  have  discov- 
ered important  evidence  in  his  favor  since  the  verdict. 
7.  If,  from  misconduct  of  the  jury,  or  from  any  other  cause, 
the  court  be  of  opinion  that  the  defendant  has  not  received 
a  fuir  and  impai*tial  trial.  Members  of  the  jury  can  testify 
that  the  verdict  was  made  by  lot.(l) 

There  are  statutory  provisions  of  the  same  character  in 
Indiana(2)  and  Io\va.(3)  In  Michigan,  a  new  trial  may  be 
granted  for  any  cause  for  which,  by  law, a  new  trial  maybe 
granted,  or  when  it  shall  appear  to  the  court  that  justice 
has  not  been  done,  and  on  such  terms  and  conditions  as  the 
court  shall  direct.(4)] 

REVERSAL  OF  JUDGMENT  BY  WRIT  OP  ERROR. 

As  a  rule,  the  only  way  in  which  judgment  can  be  re- 
versed is  by  writ  of  error,  though  such  writ  is  not  necessary 
if  the  ol\jection  is  to  some  matter  dehorSy  or  foreign  to  the 
record,  as  if  judgment  be  given  by  persons  who  have  no 
authority. 

A  writ  of  error  is  a  writ  directed  to  an  inferior  court 
which  has  ijiven  judgment  against  the  defendant,  requiring 
it  to  send  np  the  record  and  proceedings  of  the  indictment 
in  question  to  the  queen's  bench  division,  for  that  court  to 
examine  whether  the  errors  alleged  took  place,  and  to  affirm 
or  reverse  the  judgment  of  the  inferior  court.  It  must  be 
grounded  on  some  substantial  delect,  apparent  on  the  face 
of  the  record,  as  if  the  indictment  be  bad  in  substance,  or 
the  sentence  be  illegal.  It  will  never  be  allowed  for  a 
formal  defect.(2/)  The  following  are  examples  of  cases 
where  it  has  been  held  that  a  writ  of  error  would  lie :  In 
perjury,  where  the  court  has  not  competent  authority  to 
administer  the  oath  ;  in  libel,  if  the  words  do  not  appear  to 


0/)  V.  14  and  15  Vict.,  c.  100,  J  25. 

(l)  Crim.  Code,  §g  271.  272.  (2)  Rev.  StaL  (1876),  vol.  2,  p.  40» 

<3)  Rev.  Stat.  (1.S73),  p.  G92.  (4)  Rev.  Stat.  (1871),  p.  2179. 
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1)0  libelous;  in  false  pretenses,  if  it  is  not  show  a  what  the 
false  pretenses  were.(^) 

Before  suing  out  the  writ  of  error,  it  is  necessary  to  ob- 
tain the  fiat  of  the  attorney-general,  on  showing  reasonable 
ground  of  error.  This  is  at  the  discretion  of  the  attorney- 
general,  but  is  not  generally  refused;  indeed,  in  misde- 
meanors, it  is  granted  as  a  matter  of  course.  The  writ  is 
delivered  to  the  clerk  of  the  peace,  or  other  officer  of  the 
court  to  which  it  is  directed,  who  has  the  custody  of  the 
indictment.  He  makes  up  the  record,  and  makes  out  the 
return  to  the  court.  The  party  suing  assigns  his  errors. 
Tlie  crown  joins  in  error.  The  case  is  argued,  and  judg? 
ment  of  affirmance  or  reversal  given.  The  court  of  error 
may  either  pronounce  the  proper  judgment  itself,  or  remit 
the  record  back  to  the  inferior  court,  in  order  that  the  lat- 
ter may  pronounce  judgment.(a) 

If  judgment  is  affirmed,  the  defendant  may  be  at  once 
committed  to  prison;  and  if  he  does  not  surrender  within 
four  days,  a  judge  may  issue  a  warrant  for  his  apprehen- 
sion. (6) 

If  judgment  is  reversed,  all  the  former  proceedings  are 
null  and  void,  and  the  defendant  is  in  the  same  position  as 
if  he  had  never  been  charged  with  the  offense;  therctore, 
he  may  be  indicted  again  on  the  same  ground. 

In  the  interval  before  the  result  of  the  proceedings  in 
error  is  known,  in  cases  of  misdemeanor,  the  defendant  is 
discharged  from  custody  on  entering  into  the  recognizances 
with  sureties  required  by  the  acts  mentioned  below;  in 
felonies,  he  remains  in  custody.(c) 

The  jurisdiction  in  error,  in  criminal  cases,  is  thus  regu- 
lated by  the  supreme  court  of  judicature  acts.  On  a  judg- 
ment of  the  high  court  of  justice  (including  the  queen's 
bench  division,  commissions  of  jail  delivery,  and  oyer  and 
terminer),  an  appeal  lies  to  the  court  of  appeal,  if  there  is 
some  error  of  law  apparent  on  the  face  of  the  record,  as  to 


(2)  V.  Castro  v.  Murray.  32  L.  T.  (N.  S.)  675. 
(a)  11  and  12  Vict,  c,  78,  g  5.  (6)  16  and  17  Vict.,  c.  32.  §  A, 

(c)  8  and  9  Vict,  c.  68,  §  I ;    9  and  10  Vict,  c.  24.  J  4;    16  and  M 
met.  c.  32,  §  1. 
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which  no  queBtioii  haa  been  reserved  under  11  and  12  VicL.. 
c.  7&.(f/)  And,  as  to  appeals  from  quarter  sessions  and' 
othor  interior  conrtn,  which  might  have  been  brought  to 
any  court  or  judge  wli4>so  jurisdiction  is  transferred  to  the 
high  court  of  justice,  it  is  provided  that  they  may  be  heard 
aud  determined  by  divisional  courts  of  the  high  court,  con- 
sisting of  judgo»«  who  may  be  assigned  for  that  purf>o&e. 
The  determination  of  such  appeals,  respectively,  by  these 
divisional  courts,  is  final,  unless  special  leave  to  appeal 
to  the  cimrt  of  appeal  is  given  by  the  divisional  court  so 
hearing,  (f) 

COURT  FOR  CROWX  CASES  RESERVED. 

If  any  question  of  law  arises  at  a  trial  for  treason,  fel- 
ony, or  misdemeanor,  which  the  court  (whether  a  judge  at 
the  assizes,  the  justices,  or  recorder  at  the  quarter  sessions) 
deems  it  inox[)edient  or  impracticable  t<»  decide  at  once  and 
gf  itself,  it  reserves  the  [»oint  for  the  consideration  of  the- 
court  f«>r  crown  cases  reserved;  provided,  of  course,  a  con- 
viction takes  place — for,  otherwise,  there  would  be  no  need 
for  further  consideration. (/)  Such  court  consists  of  the 
judges  of  the  high  court  of  justice,  or  five  of  them  at  least, 
of  whom  the  lord  chief  justice  of  England,  the  lord  chief 
justice  of  the  common  pleas  division,  or  the  lord  chief 
baron  must  be  one.(//) 

The  court  reserving  the  point  ma}'^  respite  execution  of 
the  judgment  on  such  conviction,  or  postpone  the  judg- 
ment until  the  question  is  decided.  And,  in  either  case,  to- 
secure  the  appearance  of  the  defendant  when  he  is  required,, 
the  court  will,  in  its  discretion,  either  commit  him  to- 
prison,  or  take  a  recognizance  of  bail,  with  one  or  two* 
8urctie8.(A) 

The  court  for  crown  cases  reserved  hears  counsel  on. 
either  side,  even  though  counsel  do  not  appear  on  the 
other  side.     If  they  appear  on  both  sides,  the  counsel  for 


00  36  and  37  Vict,,  c.  66,  g§  18.  19,  47.     As  to  11  and  12  Vict,  c.  78^ 
V.  p  451. 
{e)  36  and  37  Vict.,  c.  66,  §45.        (/)  11  and  12  Vict,  a  78.  {  1. 
iff)  Ibid,,  8  3 ;  36  and  37  Vict,  c.  66,  §  47. 
(A)  11  and  12  Vict,  c.  78,  §  1. 


PROCEEDINGS  AFTER  TRIAL.  411 

'*the  prisoner  begins  and  has  a  reply.     If  counsel  do  not  ap- 
-pear.  at  all,  the  lord  chief  justice  or  lord  chief  baron  pre- 
r aiding  reads  the  case,  and  then  judgment  is  pronounced. 
"The  judgment  is  that  the  court  reverses,  affirms,  or  amends 
the  judgment  of  the  court  reserviiig  the  point;  or  avoids 
such  judgment,  and  orders  an  entry  to  be  made  on    the 
record  that,  in  the  opinion  ot  the  court  for  crown  cases  re- 
served, the  party  convicted  ought  Jiot  to  have  been  con- 
victed; or  orders  judgment  to  be  given  at  some  other  as- 
sizes or  sessions,  if  no  judgment  has  been  given  up  ta  that 
time;-  or  makes  such  other  order  as  justice  requires.     The 
order  of  the  court,  whether  for  execution  of  judgment  or 
discharge  of  the  prisoner,  is  carrie*!  out  by  the  sheriff  or 
jailer  in  whose  custody  the  person  convicted  is,  to  whom  a 
-certificate  of  such  order  is  transmitted  by  the  clerk  of  the 
assize  or  of  the   peace.(i)     The  court  may  send  the  case 
back   for  amen<lment,  and,  after  that    has   been    effected, 
judgment  will  be  delivered.(/:) 

The  determination  of  any  such  question  in  the  manner 
indicated  ahove  is  final  and  without  appeal. (i) 

[The  judgment  u[)on  a  verdict  of  conviction  can  be  re- 
viewed by  the  proper  appellate  court.  The  proceeding, 
varying  in  form,  and  called  by  different  names  in  the  dif- 
ferent states,  is  every-where  substantially  the  same.  In  Il- 
linois and  Michigan,  the  proceeding  is  called  writ  of  error; 
in  Ohio,  petition  in  error;  in  Kentucky,  Indiana,  and  Illi- 
nois, it  is  called  appeal.  In  all,  the  object  of  the  proceed- 
ing is  to  transmit  the  record  of  the  trial  court  to  the  appel- 
late court,  in  order  that  the  appellate  court  mjiy  determine 
if  there  is  error  in  the  record,  to  the  prejudice  of  the 
plaintiff  in  error  or  appellant,  and  thereupon  render  ap- 
propriate judgment. 

In  Ohio,  in  any  criminal  case,  a  judgment  of  a  court  or 

oflicer  inferior  to  the  court  of  common  pleas  may  be  ro- 

-viewed  in  the  court  of  common  pleas;  judgment  of  any 

icourt  inferior  to  the  district  court  may  be  reviewed  in  the 


(i)  U  and  12  Vict.,  c.  78.  g  2.  {k)  Ibid.,  g  4. 

(/)  36  and  37  Vict.,  c.  66,  g  47. 
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district  court ;  and  the  judgment  of  any  court  inferior  to 
the  supreme  court,  may  be  reviewed  in  the  supreme  court 

The  plaintiff  in  error  files  his  petition  in  error  with  a 
transcript  of  the  record  in  the  appellate  court.  Petition 
in  error  can  not  be  filed  in  the  supreme  court,  without  an 
allowance  by  the  supreme  court  or  a  judge  thereof;  in 
capital  cases,  the  allowance  must  be  by  the  court  or  by  two 
judges  thereof.  Upon  hearing,  the  court  may  affirm  the 
judgment  or  reverse  it,  in  whole  or  in  part,  and  order  th& 
accused  to  be  discharged,  or  grant  a  new  trial. (1) 

In  Kentucky,  the  court  of  appeals  has  appellate  juris- 
diction in  all  cases  of  felony,  and  also  in  penal  actions  and 
prosecutions  for  misdemeanors,  where  the  judgment  is  for 
a  fine  exceeding  fifty  dollars  or  imprisonment  exceeding 
thirty  days.  The  circuit  court  has  appellate  jurisdiction 
from  the  judgments  of  inferior  tribunals,  where  the  sen- 
tence is  a  fine  of  twenty  dollars  or  more,  or  is  imprison- 
ment. Where  an  appeal  i:^  taken  to  the  circuit  court,  the 
defendant  files  in  the  circuit  court  a  copy  of  the  summons 
or  warrant,  and  of  the  judgment,  together  with  a  state- 
ment of  the  costs,  and  the  case  is  tried  in  the  circuit  court 
as  if  no  judgment  had  been  rendered. 

Where,  after  judgment  in  the  circuit  court,  the  defend- 
ant, at  the  same  term,  prays  an  appeal,  the  appeal  is 
granted  as  a  matter  of  right.  The  appeal  is  perfected  by 
lodging  in  the  clerk's  office  of  the  court  of  appeals,  within 
sixty  days  after  the  judgment,  a  certified  transcript  of  the 
record.  The  clerk  issues  a  certificate  that  the  appeal  has 
been  taken,  but  no  summons  or  notice  is  necessary.  A 
judgment  of  conviction  must  he  reversed  for  any  error  of 
law,  to  the  defendant's  prejudice,  appearing  on  the  record. 
But  it  shall  not  be  reversed  for  error  in  instructing  or  re- 
fusing to  instruct  the  jury,  unless  the  bill  of  exceptions 
contains  all  the  instructions  given  to  the  jury.(2) 

It  is  provided  in  the  chapter  on  bills  of  exceptions,  that 

decisions  of  a  court  upon  challenges  to  the  panel,  and  foi 

— ■ 

(1)  74  Ohio  L.  359-361.  (2)  CrixiL  Code,  tiiie  9. 
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cause,  apon  motions  to  sot  aside  an  indictment,  and  upon 
motions  for  new  trial,  shall  not  be  subject  to  exception. (1) 

In  Indiana,  an  appeal  to  the  supreme  court  can  be  taken 
as  a  matter  of  right,  by  the  defendant,  from  any  judgment 
agjiinst  him.  It  must  be  taken  within  one  year  after  the 
rendering  of  the  judgment.  It  is  taken  by  serving  on  tlie 
clerk  of  the  trial  court  notice  that  the  defendant  appears, 
and  a  similar  notice  upon  the  prosecuting  attorney.  Tlie 
appellate  court  must  give  judgment  without  regard  to 
technical  errors  or  to  exceptions  which  do  not  afiect  the 
substantial  rights  of  the  parties,  and  may  reverse,  affirm, 
or  modify  the  judgment  appealed  from,  and  may,  if  neces- 
sary, order  a  new  trial.  (2) 

In  Illinois,  in  capital  cases,  the  party  aggrieved  by  mani- 
fest and  material  error  appearing  on  the  record  may  be  re- 
lieved by  writ  of  error,  if  the  writ  be  allowed  to  issue  by 
the  supreme  court  in  session,  or  by  a  judge  thereof  in  va- 
cation. In  all  other  cases,  a  writ  of  error  is  a  wiit  of  right, 
and  is  issued  of  course.(3)  The  jury,  in  criminal  cases,  is 
judge  of  law  and  fact.(4)  But  the  defendant  may  except 
to  any  ruling  or  decision  of  the  judge,  as  in  civil  ca8e8,(5) 
and,  hence,  may  except  to  the  court's  overruling  a  motion 
for  new  trial. (6) 

The  provisions  for  appeal  in  Iowa  are  substantially  the 
same  as  in  Indiana.(7)  In  Iowa,  if  the  judge  to  whom  a 
bill  of  exceptions  is  tendered  does  not  sign  it  within  a  day, 
it  may  be  signed  and  sworn  to  by  two  or  more  attorneys  or 
officers  of  the  court,  or  disinterested  bystanders,  and  filed 
with  the  clerk,  and  thereupon  becomes  part  of  the  record. (8) 

In  Michigan,  no  writ  of  error,  upon  a  judgment  of  con- 
viction for  treason  or  for  murder  in  the  first  degree,  issues, 
unless  allowed  by  one  of  the  justices  of  the  supreme  court, 
lifter  notice  to  the  attorney-general.     In  all  other  cases,  the 


(1>  Crira.  Code,  title  9,  g  281. 

(2)  Rev.  Stat.  (1876),  vol.  2.  pp.  410-412. 

(3)  Rev.  Stat.  (1877),  p.  409.  (4)  Ibid.,  p.  405. 
(5)  Ibid.,  p.  406.  (6)  Ibid.,  p.  742. 
(7)  Rev.  Stat  (1873).  pp.  696-699.      (8)  Ibid.,  692. 
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writ  issaes  as  a  matter  of  courae.  All  proceedings  apon 
writs  of  error  are  to  he  according  to  the  coarse  of  the  com* 
mon  law,  as  modified  by  practice  and  osage  in  the  state, 
and  by  such  general  rules  as  may  be  made  by  the  supreme 
court.  (1) 

In  Ohio,  Kentucky,  Indiana,  and  Iowa,  the  state,  as  well 
IS  the  <lefendant,  can  take  a  caRc  by  petition  in  error  or  by 
ippeal  to  the  appellate  court.  In  Indiana,  the  state  can 
appeal  only  upon  a  judgment  for  the  defendant,  on  quash- 
ing or  setting  aside  an  information  or  indictment ;  upon  an 
order  of  court  arresting  the  judgment;  or  upon  a  question 
reserved  by  the  state.  Upon  such  appeal  in  Indiana,  the 
supreme  court  can  reverse  a  judgment  quashing  or  setting 
aside  an  indictment  or  information,  or  an  order  arresting 
judgment ;  but  in  all  other  cases  of  appeal  by  the  state  the 
decision  of  the  supreme  court  only  settles  the  question  of 
law  reserved,  but  does  not  affect  the  judgment  rendered  in 
the  case. (2)  In  Kentucky,  a  judgment  in  favor  of  tbe  de- 
fendant which  operates  as  a  bar  to  a  future  prosecution  for 
the  offense  can  i)Ot  be  reversed  by  the  court  of  appeals.(3) 
In  such  cases  in  Kentucky,  and  in  all  cases  in  Ohio  and 
Iowa,  the  judgment  of  the  apjiellate  court  has  no  effect 
upon  the  judgment  rendered  below,  but  only  settles  for  fu- 
ture cases  the  law  upon  the  questions  considered. 

Judgments  in  criminal  cases  in  the  federal  courts  are 
final,  and  are  not  subject  to  review  by  proceeding  in  error 
or  an  appeal.  The  district  court  must  remit  every  indict- 
ment found  therein  for  a  capital  offense,  and  may  remit  any 
indictment  involving  difficult  and  important  questions  of 
law  to  the  circuit  court ;  whereupon  the  circuit  court  pro- 
ceeds as  if  the  indictment  had  originally  been  found 
therein. (4)  When  the  judges  of  a  circuit  court  are  divided 
in  opinion  upon  any  question  in  a  criminal  proceeding,  the 
point  shall,  on  request  of  either  party,  be  certified  to  the 
su[>reme  court.     But  this  shall  not  prevent  the  cause  from 


(1)  Rev.  Stat.  (1871),  pp.  1969,  1^70. 

(2)  Rev.  Stat.  (1876).  vol.  2,  p.  411.     (3)  Crim.  Code.  2  339. 
(4)  Rev.  Stat.,  p.  192. 
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proceeding,  if,  in  the  opinion  of  the  court,  further  proceed- 
ings can  be  had  without  prejudice  to  the  merits.(l)  If  the 
•circuit  or  district  court  render  judgment  without  having 
jurisdiction,  the  defendant  can  be  discharged  by  the  su- 
preme court  on  habeas  corp'us.(2y] 


(1)  Rev.  Stat.,  p.  117.  (2)  Ex  parte  Lange,  18  Wall.  16a 
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CHAPTER  XXni. 


REPRIEVE  AND  PARDON. 


A  RBPRiEVE  (reprendre)  is  tlie  withdrawing  of  a  sentence 
for  an  interval  of  time,  whereby  the  execution  of  a  crim- 
inal is  8UBpended.(m) 

Reprieves  may  be  granted  either  : 

i.  By  the  crown  {ex  mandato  regis)  at  its  discretion ;  its 
pleasure  being  signified  to  the  court  by  which  execution  is 
to  be  awarded. 

ii.  By  the  court  empowered  to  award  execution,  either 
before  or  after  verdict  {ex  arbitrio  judicis).  Generally,  it 
must  be  guided  by  its  own  discretion,  as  to  whether  sub- 
stantial justice  requires  it,  as,  for  example,  when  it  is  not 
satisfied  with  the  verdict.  But  in  two  cases  the  court  is 
bound  to  grant  a  reprieve,  (a.)  When  a  woman  sentenced 
to  death  is  ascertained  to  be  pregnant.  To  discover  whether 
she  is  quick  with  child  a  jury  of  twelve  matrons  is  impan- 
eled. If  so  found,  she  is  reprieved  until  either  she  is  de- 
livered or  proved  by  the  course  of  nature  not  to  have  been 
with  child  at  all.  But  after  she  has  been  once  delivered/ 
she  can  not  be  reprieved  on  this  ground  a  second  time, 
(b.)  When  the  prisoner  becomes  insane  after  judgment. 
We  have  already  seen  that  the  occurrence  of  insanity  in  the 
prisoner  is  a  stay  to  proceedings  at  any  stage. 

Pardon. — The  exercise  of  the  prerogative  of  pardoning 
is  at  the  absolute  discretion  of  the  sovereign.  If,  either 
from  the  opinion  of  judges  represented  to  him,  or  for  any 
other  reason,  the  home  secretary  thinks  the  case  a  fit  one 
for  the  interposition  of  royal  mercy,  he  recommends  the 
same  to  the  queen,  and  she  usually  acts  on  the  recommend- 
ation. 

The  sovereign  can  not  pardon  where  private  interests 

{m)  4  Bl.  304. 
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are  principally  ooncemed  in  the  prosecution  of  offenders 
"  non  potest  rex  gratiam  facere  cum  injuria  et  damno  aliorum;^* 
for  example,  a  common  nuisance  can  not  be  pardoned  while 
it  remains  unredressed.  But  a  recent  6tatute(n)  enables 
the  sovereign  to  remit  penalties,  although  they  may  be 
wholly  or  in  part  payable  to  some  other  than  the  crown.(o) 
There  is  another  case  in  which  the  offender  can  not  be  par- 
doned, namely,  when  he  is  guilty  of  the  offense  of  commit- 
ting a  man  to  prison  out  of  the  realm.(  j?)  It  should  also 
be  noticed  that  a  pardon  can  not  be  pleaded  to  an  impeach- 
ment so  as  to  stifle  the  inquiry.  But  of  course  the  person 
impeached  and  sentenced  may  be  afterward  pardoned.(9) 

A  pardon  must  be  by  warrant  under  the  great  seal,  or 
under  the  sign  manual.  As  a  rule,  it  is  to  be  taken  most 
beneficially /or  the  subject  and  against  the  queen.(r) 

A  pardon  may  be  conditional — the  most  frequent  example 
of  which  is  when  a  person  sentenced  to  death  is  pardoned 
on  the  condition  that  he  submit  to  punishment  either  of 
penal  servitude  or  imprisonment.(^)  [Where  a  pardon  is 
granted  on  condition,  and  there  is  a  breach  of  the  condi- 
tion, the  pardon  becomes  void,  and  the  convict  may  be  re- 
manded to  undergo  sentence.(l)  ] 

T\cket  of  leave. 

In  connection  with  the  subject  of  pardon,  it  will  be  con- 
venient to  notice  the  case  of  those  who  are  allowed  to  be  at 
large  before  the  expiration  of  their  term  of  confinement. 

When  any  person  is  sentenced  to  penal  servitude  or  im- 
prisonment, the  queen,  by  order  in  writing  under  the  hand 
and  seal  of  the  secretary  of  state,  may  grant  him  a  license 
to  be  at  large  in  the  United  Kingdom  and  the  Channel  Isl- 


(n)  22  Vict.,  c.  32. 

(0)  See  also  24  and  25  Vict.,  c.  96,  §  109 ;  c.  97,  §  67. 

(p)  31  Car.  2,  c.  2.  (7)  12  and  13  Wm.  3.  c.  2.  {  12. 

(r)  See  further  4  St.  Bl.  bk.  vi,  c.  25. 

(«)  y.  5  Geo.  4,  c  84;  20  and  21  Vict.,  c.  3. 

(1)  People  V.  Potter,  1  Parker  Grim.  Ca.  47;  State  v.  Smith,  1  Bailey, 
123;  State  V.  Fuller,  1  McCord,  178;  Commonwealth  v.  Haggerty,  4 
Brewster,  326. 
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andfl,  or  in  such  part  thereof  reBpectively  as  in  aadh  Ucenae 
shall  be  expressed,  during  each  portion  of  the  term  of  penal 
servitade  or  imprisonment,  and  opon  such  conditions  as  het 
majesty  thinks  fit.  But  the  license  may  be  revoked  or  al- 
tered at  the  queen's  pleasure.  It  will  be  forfeited  in  the 
event  of  (a)  a  subsequent  conviction,  (b)  of  failure  to  report 
himself  to  tfa^  police  unless  prevented  by  unavoidable 
cause,  (c)  of  changing  residence  without  due  notification. 
On  the  subsequent  conviction  the  ofiender  will  first  suffer 
the  punishment  attached  to  such  offense,  and  then  finish  his 
original  term.  If  the  license  is  revoked,  the  convict  may 
be  apprehended  and  sent  back  to  the  prison  from  which  he 
came  to  undergo  the  residue  of  his  sentence ;  or  he  may  be 
sent  to  any  other  prison  wherein  convicts  under  sentence 
of  penal  servitude  may  lawfully  be  confined. 

Certain  offenses  connected  with  these  licenses  subject  the 
holders  to  imprisonment  for  a  term  not  exceeding  three 
months,  on  summary  conviction.  The  holder  of  a  license 
suspected  of  committing  an  offense  may  be  apprehended 
without  a  warrant.(^) 

In  the  case  of  those  sentenced  to  penal  servitude,  the 
remission  of  a  part  of  the  term,  proportioned  to  the  num- 
ber of  years  contained  in  the  sentence,  follows  as  a  matter 
of  course,  if  the  convict  conducts  himself  well.  But  if  the 
sentence  is  penal  servitude  for  life,  the  special  order  of  one 
of  the  secretaries  of  state  is  required. 

(0  16  and  17  Vict.,  o.  99,  {{  9-11 ;  20  and  21  Viot.  o.  3.  {  5;  27  and 
2S  Viot,  c.  47,  li  4-10;  34  and  35  Viot,  o.  112,  99  3-5. 


BXBCITTIOH.  419 


CHAPTER  XXIV. 


EXECUTION. 


Execution  is  carried  out  by  the  sheriff  or  his  deputy ,  thuf 
giving  effect  to  the  sentence  of  the  judge.  It  is  the  usage 
for  the  judge,  at  the  end  of  the  assizes,  to  sign  the  calen- 
dar containing  the  prisoners'  names  and  seDtences.  This 
is  left  to  the  sheriff  as  his  warrant  and  authority ;  and  if 
he  receive  no  special  order  to  the  contrary,  he  executes  the 
judgment  therein  contained. 

The  criminal  is  usually  executed  about  a  fortnight  or 
three  weeks  after  his  sentence.  An  execution  for  murder 
must  take  place  within  the  walls  of  the  prison  iu  which 
the  offender  is  confined  at  the  time.(u) 

K  the  execution  be  not  by  the  proper  officer,  or  if  not 
carried  out  in  strict  conformity  with  the  sentence,  as  if  the 
criminal  is  beheaded  instead  of  hanged,  the  official  is 
guilty  of  murder.  K  the  criminal  survives,  he  must  be 
hanged  again,  inasmuch  as  the  sentence  is  that  ho  be 
hanged  by  the  neck  till  ho  is  dead. 

(«)  31  Vict.,  o.  24, 8  2. 
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ABATEMENT— 
demurrer  in,  317. 
plea  in,  305,  306. 

ABATEMENT  OF  NUISANCE,  118. 

ABETTORS,  36.  n. 

ABORTION:  v,  Miscarbiaob. 

ACCESSORY— 

distinguished  from  principal,  3T. 

be/ore  the  fact,  37. 

what  answerable  for,  37. 

in  manslaughter,  38,  142. 

trial  of,  38. 

after  the  fact,  39. 

by  receiving  stolen  goods,  39. 

wife  as,  40. 

trial  and  punishment,  40. 

no  accessories  in  treason  nor  in  misdemeanor,  40l 

ACCIDENT- 

an  exemption  from  criminal  responsibility,  31. 

ACCIDENTAL  HOMICIDE,  130. 

ACCOMPLICE,  36,  n. 

turning  queen's  evidence,  302. 
evidence  of,  395. 

ACCOUNTS- 

falsification  of,  187. 

ACQUITTAL— 

consequences  of  verdict  of,  386. 

ACTS  OF  PARLIAMENT:  v.  STATuraa 

ACTUAL  BODILY  HARM.  153. 

ADHERING  TO  THE  SOVEREIGN'S  ENEMIES,  50. 

ADJOURNMENT— 
of  trial,  392. 

ADMINISTERING— 
poison,  etc ,  154. 

ADMINISTRATION  OF  JUSTICE,  LIBELS  ON :  v.  ScDmow. 

ADMINISTRATION  OF  GOODS  OF  FELON,  405. 

ADMIRALTY—  • 

robbery  within  the  jurisdiction  of,  is  piracy,  44. 

ADVERTISING  REWARD  FOR   RETURN    OF   STOLEN    PROP, 
ERTY,  86. 

AFFIRMATION— 
false,  72. 
of  those  obj acting  to  oath,  347:  v.  Oath. 
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AFFRAY.  M. 

Aggravations,  95. 

suppression  and  punishment,  95. 

AGE  OF  DISCRETION.  29. 

AGENT— 

embezslement  by.  188. 

trafficking  in  property  intrusted  to  his  care,  188. 

charging  property  fo  intrusted,  188. 

AGREEMENT  TO  WITHDRAW  FROM  PROSECUTION,  392. 

AIDER  BY  VERDICT.  265,  n. 

AIDERS  AND  ABETfORS,  36.  n. 

AIDING  PRISONER  TO  ESCAPE.  69. 

ALIENS— 

not  exempt  from  criminal  responsibility.  30.  34. 
formerly  might  demand  jury  de  meditUate  Ungum,  328. 

ALLEGIANCE— 

seducing  soldier  from,  60. 

ALTERING— 

in  forgery,  220. 

AMBASSADORS— 

how  far  amenable  to  the  criminal  law,  34. 

AMENDMENT  OF  DEFECTS,  265. 

ANIMALS— 

larceny  of,  162. 

killing  in  order  to  steal  carcass,  skin,  etc.,  165. 

cruelty  to,  231. 

ANIMUS  FURANDI— 

possession  of  goods  obtained  with,  169. 

what  is  it,  174. 

must  exist  at  time  of  taking,  174. 

APOSTASY.  64. 

APPEAL— 

none  ordinarily  in  criminal  cases,  406. 

under  the  supreme  court  of  judicature  act,  409 

in  Kentucky,  Indiana,  and  Iowa,  411. 

APPRENTICES- 
assaults  on,  155. 

ARMY— 

offenses  in,  57. 

ARRAIGNMENT,  299. 
standing  mute  at,  300L 
insanity  at,  300. 

ARRAY— 

challenge  to  the,  323. 

ARREST— 

obstructing  lawful,  71. 
defined,  243. 
with  warrant  (7.  v.),  243. 
without  warrant,  249. 

by  constable.  249. 

by  private  person,  250. 
on  hue  and  cry,  252.  0 

privilege  of  witness  from,  352. 
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ARREST  OF  JUDGMENT,  388. 
ARSON— 

definition  of,  224. 

at  common  law,  225. 

in  the  United  States,  226. 

act  must  be  done  unlawfully  an^  mxMtma^, 

what  is  a  setting-fire,  229. 

the  intent  to  defraud,  229. 

ASPORTATION— 

must  be  proved  in  larceny,  173. 
ASSAULT— 

both  a  crime  and  a  civil  injury,  3^  152L 

common  assault,  151. 

wide  scope  of  the  crime,  151. 

distinguished  from  battery,  151. 

punishment  or  compensation,  152. 

summary  Jurisdiction  in,  152. 

defenses,  152. 

aggravated  assault,  153. 

actaal  bodily  harm,  153. 

wounding,  153. 

grievous  bodijy  hai'm,  153. 

with  mtent  to  commit  a  felony,  154. 

with  intent  to  rob,  179. 

to  obstruct  sale  of  grain,  etc.,  108. 

on  revenue  officers,  105. 

on  peace  officers.  71,  156. 

on  apprentices,  156. 

on  servants,  156. 

on  lunatics,  156:  v.  Ikdecei>7T. 

ASSEMBLY— 
unlawful,  92. 

ATHEISTS— 

formerly  could  not  be  witnesses,  390. 
ATTACHMENT.  90.     * 
ATTAINDER,  314 

ATTEMPT— 

punishable,  19. 

what  is  an,  19. 

sometim  es  a  felony,  always  at  least  a  common-law  misdemeaaor,  1 9. 

verdict  of,  on  indictment  for  completed  offimse^  20,  383. 

punishment  of,  20. 

to  procure  miscarriage,  50 

to  steal,  1 73. 

ATTORNEY:  v.  Solicitor, 

AUTREFOIS  ACQUIT— 

plea  of.  309. 

what  acquittal  must  be  proved,  310. 
AUTREFOIS  ATTAINT,  314. 
AUTREFOIS  CONVICT,  310. 
BACKING  A  WARRANT,  247. 
BAIL— 

false  personation  of.  200. 

what  it  consists  in,  2')5. 

in  what  cases  may  be  allowed  by  niagiytrates,  255. 
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Bail —  Cantinufd. 

number  and  sufficiency  of,  257. 

refusing  or  delaying,  257. 

excessive,  257. 

bail  after  committal  for  trial,  258. 

bail  by  the  queen's  bench  division,  258. 

by  justices  at  quarter  sessions,  258. 

by  judges  of  assizet  258. 

by  coroners,  258. 

in  the  United  States.  256. 

BAILEE— 

larceny  by»  170.  ^.     ,        i  -j  o«4 

goods  stolen  from  bailee,  ownership,  how  laia,  -»*. 

BANK :  V.  Joint  Stock. 

BANK  NOTES— 
larceny  of.  \^2. 
sometimes  to  be  described  as  paper,  162. 

BANKER— 

embezzlement  by,  188.  .  j     too 

trafficking  in  property  intrusted  for  safe  custody,  IWI. 

BAPTISM:  v.  Register. 

BARN— 

setting  fire  to,  261. 

BARRATRY— 
common,  83. 
by  solicitor,  etc.,  83. 

BARRISTER:  v.  Couhsel. 

BATTERY.  157. 

BATTLE— 

trial  by,  319. 
BAWDY-HOUSE :  v.  Brothel. 
BENCH  WARRANT.  292. 
BEST  EVIDENCE,  370. 
BETTING- HOUSE,  117. 

BIGAMY,  113. 

when  a  second  marriage  is  not  felonious,  11*. 
defense  and  evidence,  114. 
punishment,  115. 

BILL  OF  EXCHANGE— 

larceny  of,  1 62. 
BILL  OF  INDICTMENT— 

before  the  grand  jury,  286. 

found  true  or  thrown  out,  287. 

if  thrown  out,  may  be  preferred  again,  287. 

BIRD— 

larceny  of,  163. 
BIRTH:  V.  Coxoealment;  Reoister. 
BLASPHEMY,  65. 

BLOOD— 

corruption  of,  abolished,  404. 

BOAT:  V.  Vksski.. 
BODILY  FEAU:  v.  Fkar. 
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BODILY  HARM— 
doing  actual,  153. 
grievouB,  153. 

BOND— 

larceny  of,  162. 

BOUNDARY— 

crimes  committed  within  five  hundred  yarda  of,  where  tried*  285.- 

BREACH  OF  PRISON.  69. 

when  a  felony,  when  a  misdemeanor,  69. 

BREACH  OF  TRUST:  v.  Embezzlement. 

BREAKING— 

in  burglary,  207. 

actual,  208. 

constructive.  208. 

breaking  out,  209. 

breaking,  but  no  entry,  guilty  of  attempt,  209:  v.  HousxBBiAaMk 

BRIBERY,  77. 

to  influence  the  conduct  of  one  in  office,  78. 
to  procure  a  place  or  appointment^  78. 
at  elections,  79,  80. 
undue  influence,  79. 

BRIDGE— 

nuisance  to,  118. 

BROKER— 

embezzlement  by,  188. 

trafficking  in  property  intrusted  to,  188 

BROTHEL— 
keeping,  119. 

BUILDING— 

being  found  at  night  with  intent  to  break  intOp  210. 
being  in,  by  night  with  intent,  eta,  210. 
setting  fire  to,  224,  225. 

BULL:  V.  Cattle. 

BURDEN  OF  PROOF,  362,  n. 

BURGLARY.  203. 
in  Kentucky,  203. 
in  Ohio,  203. 
in  Indiana,  204. 
in  Illinois,  204. 
in  Michigan,  204. 
in  Iowa,  204. 

defined  at  common  law,  203. 
under  the  larceny  act^  203. 
the  time,  203. 
the  place,  206. 

what  is  a  dwelling-house,  206. 
the  residence  necessary,  206. 
the  manner,  207. 
the  breaking  (q.    .),  207. 
the  entry.  208. 
breaking  out,  209. 

breaking,  but  no  entry,  an  attempt^  209. 
the  intent,  209. 
punishment,  209. 
burglary  distinguished  from' housebreaking.  210,  .A2. 
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BUYING— 

counterfeit  coin  at  lower  value,  60. 

CAPIAS  AD  RESPONDENDUM,  299 

CAPITAL  PUNISHMENT,  399. 
none  in  Iowa.  9. 
execution,  419. 

CARNAL  KNOWLEDGE— 

of  girls,  under  age  of  twelve,  149. 

under  age  of  thirteen,  149. 
by  false  representations,  etc.,  procaring  female  under  age  of 
twenty-one  to  have,  149. 

CARRIER:  r.  Baii.kb. 

CATTLE— 

stealing.  165. 

killing,  maiming,  etc.,  231. 

CHALLENGE  OF  JURORS,  323. 
form  of.  323. 
for  cause,  323. 

to  the  array,  principal,  or  for  favor,  323. 
how  made  and  tried.  324. 
to  the  polls,  principal,  or  for  favor,  324. 
how  made  and  tried,  324. 
jurors  ordered  by  the  crown  to  stand  by,  325. 
peremptory  challenge,  325. 
number  allowed,  326. 
reasons  assigned  for  allowing,  326,  n. 
exemption,  not  a  ground  for,  328. 
in  the  United  States,  32S. 

CHALLENGE  TO  FIGUT,  95. 

CHAMPERTY,  84. 

in  Ohio,  Indiana,  and  Iowa,  84,  n. 

CHANCE  MEDLEY,  129. 

CHARACTER  OF  PRISONER— 
evidence  of  good,  3^»y, 

of  bad.  3V)S.  369. 
effect  of  evidence  as  to,  370. 

CHAR.XCTER  OF  WITNESS,  349. 
what  (jiiostions  may  be  asked,  349. 
Ijroof  of  former  conviction,  349. 

CHAKGE— 

to  the  grand  jury,  286. 

to  the  petty  jury,  320 :  v.  Suhmiko  up. 

CHATTELS:  v.  Goods. 

CHAUD  MEDLEY,  129. 

CHEATING— 

at  common  law,  201. 

statutes  punishing  particular  dooeite,  208» 

CHOSES  IN  ACTION— 
larceny  of,  162,  165. 

CHRISTIANITY— 

a  part  of  the  law  of  England,  65. 

CHURCH.  CHAPEL,  ETC.— 

at  common  law  might  be  the  subject  of  burglary,  907. 

Betting  fire  to.  224. 


CIRCUMSTAXTIAL  EVIDENCE,  375, 
distinguished  from  direct,  375. 
conclusive  or  presumptive,  376. 

CIVIL  OR  CRIMINAL— 

test  whether  procee<ling  is,  4. 

CIVIL  INJURIES— 

contrasted  with  crimes,  2. 

course  to  be  taken  when  the  act  is  also  a  crime,  2. 

false  distinctions  pointed  out,  8. 

narrow  line  separating  from  crime,  3. 

CLERK— 

proof  of  employment  as,  in  embezzlement,  185. 

CODICIL:  V.  Will. 

COIN  — 

offenses  relating  to  the,  58. 

some  offenses  might  be  dealt  with  as  false  pretenses,  tiS. 

counterfeiting,  58. 

colorin^t.  washing,  etc.,  59. 

impairing.  59. 

defacing,  60. 

buying  or  selling  counterfeit,  at  lower  value,  60. 

importing  and  exporting,  60. 

uttering.  60. 

having  in  possession,  etc.,  61. 

making,  etc.,  coining  tools,  61. 

offenses  relating  to.  in  the  United  States,  62. 

COMBINATIONS:  v.  Conspiracy. 

COMMITTAL— 
for  trial,  265. 
forms  of  committal,  255. 

COMMON  LAW— 
crimes  at,  5. 

in  the  United  States,  5. 
none  in  the  federal  courts,  7. 

COMMON  INFORMER,  94. 

COMPANIES- - 

public,  embezzlement  by  directors,  etc.,  190. 

receiving  property,  and  not  entering  in  books,  190. 

falsifying  books,  190. 

making  false  statements,  etc.,  190. 

&lsifying  books  of  company  wound  up,  191. 

COMPANIES  ACT  (1862),  229.  ^ 

COMPASSING— 

death  of  sovereign,  queen,  or  eldest  son  and  heir,  4S. 
death,  destruction,  harm,  etc.,  of  sovereign,  51. 

COMPENSATION  BY  PRISONER,  406. 

COMPOUND  LARCENY— 

distinguished  from  simple,  158. 

COMPOUNDING  FELONY,  85. 

reward  for  return  of  stolen  property,  86. 
advertising  reward,  etc.,  86. 

COMPOUNDING  MISDEMEANOR.  86. 

COMPOUNDING  INFORM.\TION  ON  PENAL  STATUTE,  86. 


428  INDBZ. 

COMPULSION— 

as  an  exemption  from  criminal  responsibilitj.  31. 

CONCLUSION  OF  INDICTMENT.  270. 

CONFESSION— 

on  arraignment,  302. 

before  magistrate  is  merely  •▼idenoe,  302. 

when  admitted  in  evidence,  373. 

against  whom,  373. 
before  magistrate,  373. 

CONSPIRACY,  109. 

the- combination,  the  gist  of,  109. 

wide  nature  of  crime,  110. 

objects  enumerated.  1 10. 

not  every  combinaJbion  to  effect  a  tort  is  criminal.  111. 

punishment,  111. 

merged  in  felony,  if  carried  out,  112. 

in  the  United  States,  112. 

CONSPIRACY  AND  PROTECTION  OF  PROPERTY  ACT  (1875X 107. 

CONSTABLE:  v.  Officer. 

CONTEMPT  OF  COURT,  88. 
direct,  89. 
consequential,  89. 
by  whom  committed,  89. 
proceedings,  90,  91. 
in  the  United  States,  91. 

CONTRIBUTORY  NEGLIGENCE— 
nut  recognized  in  manslaughter,  142L 

CONVEYANCER— 
fraudulent,  202. 

CONVICTION— 
how  proved,  378. 
verdict  entailing,  386. 

COPIES— 

when  allowed  in  evidence,  378. 

CORN— 

servants  taking  master's,  etc.,  175. 

CORONER— 

arrest  by,  249. 
bail  by,  258. 
inquisition  of,  280. 
proceedings  before,  280. 
committal  for  trial  by,  281. 

CORPORATE  BODIES:  v.  Compamibs. 

CORPORATIONS— 

may  be  guilty  of  crime,  33,  n. 
how  brought  into  court,  294. 

CORRUPTION:  v.  Blood;  Bribery. 

COSTS— 

in  certain  cases  of  libel,  paid  by  prisoner,  102, 

ou  acquittal  of  oifense  under  vexatious  indictments  aet^pKN^^'^ 

tor  may  be  ordered  to  pay,  289. 
on  certiorari^  296. 
when  paid  by  prisoner.  405. 
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COUNSEL— 

order  of  Bpeecbes  and  examination,  334,  337. 

when  incompetent  to  give  evidence  against  client,  345,  346. 

functions  of  counsel  for  prosecution,  354. 

for  defense.  354. 
requested  by  judge  to  defend  prisoner,  391. 

COUNTERFEITING  COIN :  v.  Coiy. 

COUNTERFEITING  TRADE-MARKS,  105. 

COUNTS— 

for  distinct  acts  of  stealing,  175. 

when  more  than  one  count  may  be  inserted,  271. 

more  than  one  offense  in  same  count,  271. 

charging  different  offenses  in  different  counts,  271,  273. 

not  allowed  in  Iowa,  274. 

in  treason,  272. 

in  felony,  272. 

felony  and  misdemeanor,  274. 

in  misdemeanor,  275. 
oonnt  charging  previous  conviction,  275. 

COUNTY  PROPERTY— 

how  described  in  indictment,  264. 

COURTS  OF  A  CRIMINAL  JURISDICTION,  239. 

COURT  MARTIAL,  57. 

CREDIBILITY  OF  WITNESSES,  341:  v.  Withbss. 

CRIME— 

description  thereof,  1. 
contrasted  with  civil  injury,  2. 

proof  that  an  act  does  not  become  a  crime  on  account  of  its  in- 
trinsic qualities,  2. 
courses  open  when  an  act  is  both  a  crime  and  a  civil  ix\$ury,  3. 
false  distinctions  from  civil  injury  pointed  out,  3. 
'  narrow  line  between  the  two,  3. 
morality  and  crime.  4. 
crimes  at  common  law,  5,  7.  ^ 

by  statute,  5: 
crime  contrasted  with  offense,  7. 
what  are  indictable  crimes,  8. 

in  the  federal  courts  of  the  United  States,  7. 
completed  crime  punished  more  severely  than  attempt,  19,  ^123. 
essentials  of,  13,  n. 

CRIMINAL  OR  CIVIL— 

test  whether  a  proceeding  is,  4. 

CRIMINAL  INTENTION:  v.  Intention. 

CRIMINAL  RESPONSIBILITY:  v.  Responsibility. 

CROSS-EXAMINATION.  357:  v.  Examination. 
in  the  United  States.  358. 

CROWN  CASES  RESERVED— 
court  for,  410. 
proceedings  in,  411. 

CUSTOMS— 

offenses  relating  to,  104. 

general  or  particular,  how  proved,  377. 
CUTTING:  v.  Wocxmxo. 
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DEAD  ANIMALS— 

ftulgects  of  larceny ,  16S. 

DEAF  AND  DUMB  PERSONS-- 

by  presumption  of  law,  are  tdtoiU,  St. 

DECEASED— 

ownership  of  goods  of,  how  laid,  214. 
depositions  of  deceased  witnenes,  37S. 

DEED-- 

stealing,  destroying,  obliterating,  etc.,  161. 
how  proved.  t38U. 

DEFENDANTS- 
JO!  nder  of  two  or  more,  2TG. 

DEMANDING  MONEY— 

by  forged  instrument,  259.  v.  TmsAva. 

DE  MEDIETATE  LINGUjE,  JURY— 
formerly  on  trial  of  alien,  328. 

DEMENTI  A— 

naluralis,  or  a  nativitcUe,  24. 
aceidintaUs,  or  advenUtia,  24. 
affeeiata,  28. 

DEMURRER— 

definition  of,  316. 

form  of,  316. 

judgment  on,  316.  ^^ 

reason  why  it  seldom  occurs  inpratfuse,  SIT. 

demurrer  in  abatement,  317. 

in  the  United  States,  317. 

DEPOSITIONS— 

taken  before  magistrates,  253. 

accused  may  have  copies,  269. 

deposition  of  deceased  or  ill  persons  read  fltttEuO*  •»». 

of  person  whose  death  is  apprehended,  379. 

DESERTION,  57. 

DETAINER— 
forcible,  103. 

DILATORY  PLEAS.  304. 

DISCHARGE— 

by  magistrate,  254. 

of  jury  on  non-agreement,  382. 

DISFIGURE— 

wounding,  etc.,  with  intent  to,  154. 

DISORDERLY  HOUSE,  1 19. 

DISTRINGAS,  292. 

DISTURBING  PUBLIC  WORSHIP,  (». 

DOCUMENT— 

stealing,  obliterating,  etc.,  lol. 

DOG— 

stealing,  164. 

DOLI  INCAPAX— 

infant  when  presumed  to  be,  29. 

DOMIT.E  NATURE,  ANTMAI^S— 
larceny  of,  16'>. 
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DRIVING— 

waDton  and  furious,  120. 

DRUNKENNESS— 

no  excuse  for  crime,  28. 

when  it  is  to  be  considered,  28. 

involuntary,  28. 

as  a  defense,  general  statement,  28. 

a  disease,  28. 

DUEL— 

killing  in  a,  143-145. 

DUMB:  V.  Deaf. 

DUPLICITY— 

count  bad  for,  271. 

DURESS  PER  MINAS,  31. 

DWE  LLINGHOUSE— 

what  is  a,  under  the  larceny  act,  206. 

part  let  off,  207. 

entering  at  night,  with  intent  to  commit  felony,  210. 

being  found  in,  by  night,  armed,  etc.,  210. 

being  found  in,  by  night,  with  intent  to  commit  felony,  210. 

housebreaking  {q.  v.),  210. 

setting  fire  to  dwelling-house,  224. 

DYING  DECLARATION— 

when  received  in  evidence,  379. 

EFFIGY— 

hanging  in,  102. 

ELECTIONS— 

offenses  relating  to,  79. 

ELECTION— 

if  too  many  acts  are  alleged  in  indictment  for  larceny,  175,  273. 

ELISORS,  324. 

EMBEZZLEMENT— 
definition  of.  184. 

distinguished  from  larceny  by  clerks  or  servants,  184,  211. 
the  employment  as  clerk  or  servant,  185. 
the  receipt  for,  etc.,  the  master,  186. 
the  unlawful  appropriation,  186. 

three  distinct  acts  within  six  months  maybe  charged,  187,  271. 
verdict  of  larceny  on    indictment    for  embezzlement,  and  vice 

versa,  176. 
embezzlement  by  public  officers,  185. 

by  bankers,  merchants,  brokers,  solicitors,  agents,  factors,  188. 
by  trustees,  189. 

by  directors,  officers  and  members  of  public  companies,  and  cor- 
porate bodies,  1 89. 
in  the  United  States,  191. 

EMBRACERY,  82. 

ENDANGERING— 

safety  of  railway  passengers,  143,  144,  155. 

ENTERING— 

in  burslary,  242. 

28  ^ 
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ERROR— 

writ  of,  408. 

jurifldiction  in  error  under  sapreme  court  of  judicature  aeti)  409. 

m  the  United  States,  411. 

ESCAPE.  68. 

distinguished  from  breach  of  prison  and  rasoue,  68. 
allowed  by  officers,  68. 

by  private  individuals,  69. 
aiding  to,  69. 

ESTREAT:  V.  Reoogvizakces. 

EVIDENCE— 

definition  of,  362. 

burden  of  proof  on  prosecution,  362,  n. 

what  must  oe  proved,  365. 

what  may  not  oe  given  in  evidence,  368. 

evidence  as  to  other  otlenses,  368. 

when  allowed,  368. 

evidence  of  good  character,  369. 

of  bad  character,  369. 

effect  of  evidence  of  character,  370. 

best  evidence  must  be  given,  370. 

as  to  written  dooumente,  370. 

hearsay  no  evidence,  371. 
why  rejected,  371. 
when  it  may  be  given,  371. 

testimony  given  by  deceased  witness,  372,  n. 

deposition  of  those  ill  or  deceased  given  in  evidence,  373. 

confessions,  373. 

confession  before  magistrates,  373. 

circumstantial  or  presumptive  evidence  distinguished  from  di- 
rect, 374. 

circumstantial  evidence,  conclusive  or  presumptive,  376. 

presumptions  classified,  376,  377,  n. 

written  evidence,  377. 

records,  377. 

acts  of  parliament,  377. 

other  records,  377. 

in  the  United  States,  378. 

previous  conviction,  how  proved,  378. 

matters  quasi  of  record,  379. 

perpetuating   the  testimony  of  witness  whose  death  is  sppr^ 
bended,  379. 

written  documents  of  private  nature,  as  deeds,  380. 

handwriting,  how  proved.  380. 

points  in  which   rules  of  evidence  in  civil  and  criminal  cas69 
differ,  381. 

EXAMINATION— 

of  witnesses,  by  grand  jury,  286. 
order  of  examination  by  counsel,  334,  353. 
what  witnesses  must  be  called,  353. 
ordering  witnesses  out  of  court,  354. 
functions  of  counsel  for  prosecution,  354. 

for  defense,  354.  .. 

rules  founded  on  principle  that  witness  is  fayorable  to  party  oaii- 

ing  him,  355. 
exam ination-in -chief  355. 
questions  must  be  relevant,  355. 
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Examination — Continued. 

leading  questions  not  allowed,  355. 

exceptions,  356. 
witness  must  testify  from  own  knowledge,  356. 
evidenoe  of  experts,  356. 

contents  of  written  documents,  how  proved,  356. 
witness  proving  hostile,  357. 
cross-examination.  357.  • 

limits  and  extent  of,  358. 
re-examination,  360. 
questions  put  through  judge,  ?61. 
objections  to  questions,  how  made,  361. 
recalling  witness,  361. 

EXCEPTIONS— 
billof.  412.  413. 

none  in  the  federal  courts,  414. 

EXCUSABLE  HOMICIDE,  127. 

distinguished  from  iustifiable  homicide,  127. 

homicide  in  self-defense,  128. 

by  misadventure.  130. 

by  correction,  164. 

whilst  doing  another  act,  165. 

EXECUTION  OF  CRIMINAL:  v.  Justifiable  Homioidb. 

EXECUTION  OF  DEED— 
how  proved,  422. 

EXEMPTIONS— 

from  criminal  responsibility,  19. 

EXPERTS— 

evidence  of,  356. 

as  to  handwriting,  221. 

EXPRESS  MALICE.  17. 
in  murder,  137. 

FABRICATION— 

what  will  constitute,  in  forgery,  219. 

FACTOR— 

embezzlement  bv,  188. 
charging  property  intrusted,  188. 

FALSE  IMPRISONMENT,  157. 

FALSE  PRETENSES— 

obtaining  goods  or  money  by  means  of,  194. 

some  coining  otfenses  might  be  dealt  with  as,  58. 

hard  to  distinguish  from  larceny  and  from  non-criminal  lie,  169, 

194,  212. 
on  indictment  for  larceny,  not  acquittal  because  it  turna  oat  to  be 

false  pretenses,  169,  198. 
the  pretense  must  be  of  an  existing  fact,  195. 
what  misrepresentation  amounts  to,  195,  196. 
exaggeration.  196. 
breach  of  warranty,  etc.,  196. 
must  induce  the  parting  with  the  goods,  196. 
sufficient,  though  other  circumstances  constitute,  197. 
not  criminal,  if  one  thereby  obtains  only  what  is  his  own,  197. 
false  pretense  need  not  be  expressed  in  words,  197. 
when  defendant  should  be  indicted  for  forgery,  197. 
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Falsb  Pretbkbeb — Continued. 
the  intent  to  defraud,  197. 
need  not  be  to  defraud  a  particular  person,  198. 
evidence  of  subsequent  or  prior  obtaining,  198. 
punishment,  198. 

mudulent  winning  at  play  punished  as,  198. 
inducing,  by  fraud,  the  execution  of  valuable  securities,  198. 

FALSE  WEIGHTS  AND  MEASURES:  v.  Weights  axd  Mbasures. 

FALSIFICATION  OF  ACCOUNTS,  187. 

FALSIFICATION  OF  BOOKS— 
of  public  company,  190. 
of  company  wound  up,  191. 

FEAR  OF  EXCESSIVE  AND  UNLAWFUL  HARM-- 
as  an  exemption  from  criminal  responsibility,  31. 
bodily  fear,  in  robbery,  177. 

•*  FELON  lOUSLY*'— 

applied  by  statute  to  an  act  makes  it  a  felony,  10. 

FELONY— 

distinguished  from  misdemeanor,  9. 
origin  of  the  term,  10. 

further  points  in  which  it  differs  from  misdemeanor,  11. 
compounding,  85. 
misprision  of.  87,  5. 

general  punishment  for,  by  statute,  396. 
in  the  United  States,  9. 

FEME  COVERT :  v.  Wife. 

FERiE  NATURJE,  ANIMALS— 
larceny  of,  163. 

FICTITIOUS  PLAINTIFF— 
suing  ill  name  of,  84. 

FINDING— 

larceny  on,  172. 

FISH— 

taking  or  destroying,  164 

FIXTURES— 

larceny  of,  159. 

FORCIBLE  ENTRY  AND  DETAINER,  103, 

FOREIGN  ENLISTMENT  ACT:  v.  Neutrality  Laws. 

FORFEITURE— 

abolition  of,  on  conviction,  11,  404. 

of  office,  on  conviction  for  treason  or  felony,  404. 

not  a  consequence  of  felony  in  the  United  States,  9. 

FORGERY— 

definition  of,  214. 

connection  with  false  pretenses,  197,  214. 

instruments  dealt  with  in  the  forgery  acts,  215. 

forgery  at  common  law  only  a  misdemeanor,  218 

nature  of  tlie  instrument  forged,  218. 

the  iabrication  necessary,  219. 

alteration,  220. 

proof  of  handwriting,  220. 

the  intent  to  defraud,  221. 

no  person  need  be  defrauded,  221. 
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FoBOEBT —  Continued. 
the  uttering,  222. 

when  a  tender  will  suffice,  222. 
kindred  offenses  relating  to  exchequer  bills,  etc.,  223. 

to  bank  notes,  224. 
demanding,  etc.,  by  means  of  forged  instrument,  225. 

FRAUDULENT  CONVEYANCES,  202. 

FURIOUS  DRIVING,  120. 

GAME— 

offenses  relating  to,  140. 

GAMING.  115. 

winning  by  fraud,  116. 
in  public  places,  1 16. 

GAMING-HOUSE,  116. 

steps  taken  by  legislature  to  suppress,  116. 

betting-house,  117. 

evidence  aR  to  character  of  the  house,  117. 

GENERAL  ISSUE— 
of  not  guilty,  314. 
advantage  of  pleading  this,  315. 
what  the  prosecutor  must  prove,  and  what  may  be  urged  by  the 

prisoner,  315. 
form  of,  on  record,  315. 

GOOD  BEHAVIOR— 
security  for,  233,  234. 

in  the  United  States,  237. 
forfeiture  of  recognizances,  234,  236. 

GOODS— 

stolen,  how  disposed  of  by  court,  393. 
of  felon,  how  administered,  405. 

GOVERNMENT— 

offenses  against  the  sovereign  and,  46. 

GRAND  .JURY— 

can  not  ignore  bill  on  ground  of  insanity,  26. 

disclosing  evidence  to  prisoner.  S3. 

prosecution  with  or  without  previous  finding  by,  26'). 

now  chosen,  286. 

sworn  and  charged,  286. 

examination  of  witnesses  by,  287. 

finding  by,  287. 

in  the  United  States,  289. 

GRAND  DISTINGU1SIIED;FR0M  PETTY  LARCENY,  165. 
in  the  United  States,  166. 

GUILTY,  PLEA  OF:  v.  Cokfession. 

GUILTY  KNOWLEDGE— 

in  receiving  stolen  goods,  181. 

in  uttering  forged  instrument,  223. 

evidence  of  other  offenses  allowed  in  proof  of,  368.  f 

HABEAS  CORPUS— 

removal  of  defendant  to  plead,  291. 

HABEAS  CORPUS  AD  TESTIFICANDUM,  352. 

HABEAS  CORPUS  ACT— 

copy  of  warrant  of  commitment  to  accused,  255. 
early  trial  25X. 
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HANDWRITING— 

proof  of,  in  forsery,  220. 
now  provedt  380. 

nARD  LABOR— 

punishment  of,  400. 
two  Classen,  401. 

HEARING  OF  THE  CASE,  331:  «.  Tbul 

UEAR.S.\Y— 

no  evidence,  371. 
reason  for  rule,  371. 
when  allowed,  371. 

HERESY.  67. 

HIGH  COURT  OF  JUSTICE:  v.  Supbkmb  Coukt  or  Jtoicatdei  Acts. 

HIGH  8EAS— 

offenses  against  the  law  of  nations  committed  on,  43. 

robbery  on,  or  piracy,  44,  45. 

offenses  committed  on,  where  tried,  45. 

HIGH  TREASON,  46,  n. :  v.  Trkasok. 

HIGHWAYS— 

nuisances  to,  118. 

HOMICIDE.  125. 

malice  presumed,  125. 

justifiable  (q.  v.),  125. 

excusable  (q.  v.),  127. 

felonious,  131. 

suicide.  131. 

murder,  132. 

manslaughter,  139. 

classification  according  to  the  Yarioiu  states  of  mind,  145. 

HORSE— 

stealing.  16'). 

HOUSEBREAKING— 
in  Michigan.  204. 
in  Iowa,  205. 
in  Ohio,  205. 

distinguished  from  burglary.  210,  212. 
definition,  211. 
punishment,  211. 

HOUSEBREAKING  INSTRUMENT— 
being  found  at  night  with,  210. 

HUE  AND  CRY— 
arrest  on,  252. 

HUSBAND— 

can  not  steal  property  of  wife,  172. 
can  not  be  witness  against  wife,  344. 

except  in  two  cases,  344. 
the  rule  in  Iowa,  344. 

IDIOT— 

exempt  from  criminal  responsibility,  22. 

IGNORANCE— 

as  an  excuse  for  crime,  30. 
of  law  never  excuses,  30. 
of  fact,  when  it  excuses,  30. 

IGNORING  THE  BILL.  287. 
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ILLNESS— 

of  juror,  327. 
of  witness,  373. 
of  prisoner,  392. 

IMMORALITY— 

not  punished,  as  such,  by  the  criminal  law,  4^  64. 

INCITING— 

to  commission  of  crime,  38. 
to  desertion  or  mutiny,  56,  57. 

INCOMPETENCY :  v.  Withebs. 

INDECENT  A5JSAULT— 

on  females,  149. 

on  males,  149. 

INDECENT  CONDUCT,  ETC.,  116:  v.  OBSCSinL 

INDICTABLE  CRIMES,  5,  7,  8. 

INDICTMENT— 

definition  of.  261. 
when  it  lies,  261. 
examples  of,  261,  n. 
the  commencement,  263. 
the  statement,  263. 
defendan  t'  s  name,  263,  267. 
ownership  of  property,  263. 
statement  of  time,  264,  266. 

of  place,  265.  x 

of  facts,  intent,  etc.,  2^*5. 
technic«il  words,  when  to  be  used,  265. 
defects  in,  265, 

immaterial,  under  statutes,  in  the  United  States,  28S. 
amendment  of  defects,  265,  267. 
the  conclusion,  270. 
insertion  of  more  than  one  count,  271. 
charging  more  than  one  offense  in  the  same  count.  271. 
different  offenses  in  different  counts,  272. 

in  the  United  States,  273. 

in  treason,  272. 

in  felony,  272. 

felony  and  misdemeanor,  274. 

in  misdemeanor,  275. 
count  for  previous  conviction,  275. 
joinder  of  defendants,  275. 

cases  in  which  time  is  limited  for  preferring,  275. 
how  drawn  up  and  indorsed,  276. 
before  the  grand  jury.  286. 
finding  of  grand  jury,  287. 
consequences  of  being  thrown  out,  28T. 
quashing,  306. 

INDIVIDUALS— 

ofienses  against,  122. 

INDORSEMENT— 

fraudulently  inducing,  198. 

INFANCY— 

when  exempts  from  criminal  responsibility,  29. 

three  ages  to  be  considered,  29. 

infancy  of  witness  as  a  ground  of  incompetency,  346. 
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INFORMATION— 

definition  of  criminal,  276. 

other  uses  of  the  term,  276,  n. 

information  ex  officio,  277. 

examples  of,  277,  280. 

information  by  master  of  the  crown  o£Eice,  277. 

proceedings,  278. 

how  tried,  278. 

process  on,  294. 

in  the  United  States,  278. 

INJURY  TO  PROPERTY,  224 :  r.  Malicious  Imjurt. 

INNUENDO— 
in  libel,  100. 

INQUISITION  OF  OFFICE,  260:  v.  Coroner. 

INSANITY— 

an  e.Kemption  from  criminal  responsibility,  21,  23,  n. 

medical  and  legal  views  differ,  22,  23,  n. 

varieties  of,  22. 

partial  or  total,  22. 

permanent  or  temporary,  22. 

three  stages  in  the  history  of,  23. 

the  existing  law,  as  declared  in  M'Naugh ten's  case,  23. 

medical  evidence,  25,  n.,  26. 

trial  in  cases  of,  26. 

is  a  bar,  at  any  stage,  to  further  proceedings,  27. 

appearing  at  arraignment,  300,  331. 

reprieve,  if  after  judgment,  416. 

insanity  of  witness  a  ground  of  incompetenccy,  345, 

INSURRECTION  AGAINST  THE  SOVEREIGN.  49. 

INSTRUCTIONS  TO  THE  JURY :  v.  Summing  up. 

INTENT— 

in  homicide,  138,  n.,  145. 

in  murder,  in  Ohio,  142. 

in  larceny,  174. 

in  false  pretenses,  197.  * 

in  burglary,  209. 

in  forgery,  221. 

in  malicious  injuries,  229. 

INTENTION— 

an  essential  of  crime,  13,  n. 

unless  otherwise  provided  by  legislature,  14,  n.,  16. 
what  it  is,  13. 
contrasted  with  will,  13. 

must  be  contemporaneous  with  the  act,  15,  n. 
determines  whether  an  act  is  criminal,  16. 
naked  intention  not  punishable,  except  in  treason,  18. 
criminal  intention,  or  malice:  v.  Malice. 

INTERROGATION  OF  PRISONER,  341. 

INTIMIDATING  PARTIES  OR  WITNESSES,  83. 

INVOLUNTARY— 

meaning  of  the  term,  13. 
acts  not  punishable.  21. 

IRRESISTIBLE  IMPULSE,  24,  n.,  26. 
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JEOPARDY— 

constitutional  provifiion  concerning.  311. 
plea  of,  311. 
when  it  begins,  311. 
when  it  does  not  arise,  311. 

when  there  is  verdict  of  guilty  as  to  part  of  the  indictment,  and 
not  guilty  as  to  part,  385. 

JOINDER  OF  COUNTS:  v.  Counts. 

JOINDER  OF  DEFENDANTS,  276. 

JOINT  OWNER— 

larceny,  etc  ,  by,  172. 

JOINT  TENANT— 
larceny  by,  172. 

JOURNEY— 

ofiFenses  committed  on,  where  tried,  284 

JUDGE  AND  JURY— 

respective  province  of,  338. 

JUDGMENT,  388. 
arrest  of,  388. 
postponed,  389. 

where  defendant  is  not  before  the  court,  389. 
how  given,  389. 

on  several  counts  in  one  indictment;  389. 
reversal  of:  v.  Reversal. 

JURISDICTION— 
.    plea  to  the,  304. 

JURORS:  V.  Jury. 

JURY— 

contempt  of  court  by,  89. 

trial  by,  319:  v.  Embracery;  Grand  Jury;  Petty  Jury. 
province  of,  338,  n. 

in  some  states,  is  judge  of  law  as  well  as  fact,  339,  n. 
pronounces  the  punishment,  384. 

JURY  OF  MATRONS,  416. 

JUSTICE  OF  PEACE:  v   Magistrate. 

KEEPING  THE  PEACE— 
security  for.  233,  235. 
forfeiture  of  recognizances,  234,  235. 
recognizances,  general  or  special,  235 :  v.  Security. 
in  the  United  States,  237. 

KNOWLEDGE:  v.  Carnal  Knowledge;  Guilty  Kkowlbdqb. 

LAND :  V.  Real  Property. 

LARCENY— 

definition  of,  158. 

simple  and  compound  distinguished,  158. 

what  things  may  be  the  subjects  of,  lo9. 

at  eommon  law,  only  personal  goods,  159. 

law  as  to  things  real,  159,  165. 

severance,  etc.,  makes  personal  goods,  160. 

materials  of  buildings,  fixtures,  etc.,  160,  165. 

ore  or  coal  from  mines,  161. 

trees,  161. 

plants,  etc.,  161. 

deeds,  etc.,  161,  165. 
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Labcent — Qmiinued, 

ehoses  in  action  (inoluding  checks,  etc.),  162,  165. 

animals,  162. 

deer,  163. 

hares  and  rabbits,  164. 

fish,  164. 

oysters,  164. 

dogs.  164. 

horses,  cows,  sheep,  etc.,  165. 

killing  animals  to  steal  carcass,  skin,  etc.,  165. 

the  value  of  the  thing  stolen,  165,  166. 

grand  and  petty  larceny,  166. 

ownership  of  goods,  how  laid,  167. 

the  willfully  wrongful  taking  possession,  167. 

if  claim  of  right,  no  felony,  167,  174. 

actual  taking,  167. 

constructive  taking.  168. 

where  the  right  of  property,  as  well  as  of  possession,  is  parted 

with,  168. 
authority  of  servant  to  part  with  property  or  possession,  168. 
where  the  possession  is  obtained  animo  fwrandi,  169. 
ring  dropping,  169. 

narrow  line  separating  larceny  from  false  pretenses,  169,  194. 
where  the  possession  is  obtained  lawfully  and  &on/?^tf  without  any 

fraudulent  intent  in  the  first  instance,  170. 
in  cases  of  bailment  171) 

where  the  delivery  does  not  alter  the  possession  in  law,  170. 
bare  use  does  not  divest  of  possession,  171. 
the  taking  must  be  of  another's  goods,  172. 
by  joint  tenant  or  tenant  in  common,  172. 
by  members  of  a  corporntion,  172,  n. 
by  a  copartner,  1 72. 
by  husband  or  wife,  172. 
larceny  of  things  found,  172. 
the  taking  physically  regarded,  173. 
asportation,  173. 
attempt,  173. 
animus  furandi,  174. 

larceny  distinguished  from  trespass,  174. 
need  not  be  lucri  causa,  174. 
servants  taking  master's  corn,  etc.,  175. 
counts  for  distinct  acts  of  stealing,  175,  272. 
verdict    of    embezzlement  on   indictment  for  larceny,   and   viee 

versa,   176. 
place  of  trial,  176.  2S2. 

larceny  distinguished  from  embezzlement,  184,  211. 
stealing  from  the  person,  179. 
on  indictment  for  false  pretenses,  not  acquittal  because  it  turns 

out  to  be  larceny,  194. 
count  for  receiving  may  be  added,  182,  272,  278. 

LAW  OF  NATIONS— 
offenses  against.  43. 

LEADING   QUESTIONS— 

rules  as  to,  355,  357 :  v.  Examination. 

LEVYING  WAR  AGAINST  THE  SOVEREIGN,  49. 
direot  or  constructive,  49. 

LEWDNESS;  v.  Indece.nct. 


A. . 
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LIBEL— 

both  a  crime  and  a  civil  injury,  2. 

an  offense  agaipst  the  public  peace,  96. 

definition  ot,  96. 

civil  and  criminal  proceedings,  97. 

when  an  indictment  will  lie,  98. 

when  it  will  not,  99. 

truth  of  the  libel,  97,  n. 

privileged  communications,  99. 

form  of  libel,  iOO. 

publication  of,  100. 

proof  of  malice,  100. 

what  must  be  proved,  101. 

the  province  of  the  jury,  101. 

Fox's  act,  101. 

who  are  criminally  liable,  101. 

newspaper  proprietors,  etc.,  101. 

punishment,  102. 

costs  102. 

threatening  to  publish,  etc.,  in  order  to  extort,  102. 

LIMITATION  OF  TIME  FOR  PROSECUTION:  v.  Timh. 

LOCUS  IN  QUO— 

view  of,  by  jury,  392. 

LORDS,  HOUSE  OF:  v.  Pbbrs. 

LOST  GOODS— 
larceny  of,  172. 

LOTTERIES,  119. 

LUCRI  CAUSA— 

in  what  sense  taking  in  larceny  must  be,  175. 

LUNATICS:  V.  Insanity. 
assault  on,  156. 

MADNESS,  22:  v.  Insanity. 

MAGISTRATE— 

contempt  of  court  by,  89. 

issue  of  warrant  by,  244. 

summons.  244. 

information  to,  245. 

arrest  by,  249. 

proceedings  before,  253. 

examination,  253. 

depositions,  253. 

bindinff  over  witness,  254. 

remand,  254. 

discharge  or  committal,  254. 

bail,  255,  256. 

the  sureties,  257. 

refusing  or  delaying  bail,  257. 

excessive  bail,  257. 

MAILS:  V.  Post-office. 

MAIM,  154. 

wounding,  etc.,  with  intent  to,  153. 

MAINTENANCE,  84. 

what  acts  do  not  amount  to,  on  accotint  of  relationship,  84. 
in  Ohio,  Indiana,  and  Iowa,  84,  n. 
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MALA  IX  SE  AND  MALA  QUIA  PROHIBIT  A.  5. 
as  a  test  of  the  responsibility  of  ambassadors,  34. 

MALICE,  135,  n. 

equals,  in  legal  signification,  criminal  intention,  16. 

when  it  must  be  directly  proved,  16. 

when  presumed.  17. 

active  or  positive,  pas'^ive  or  negative,  17. 

express  or  implied,  17,  137. 

danger  of  entertaining  the  moral  signification,  17. 

absence  of,  exempts  from  crimiDal  responsibility,  2L 

presumed  in  homicide,  125. 

aforethought  (prepense),  or  murder  malice.  135. 

in  arson,  229. 

MALICIOUS  INJURY,  230. 

under  statute,  not  necessary  to  prove  malice  against  the  owner  of 
the  property,  231. 
otherwise  at  common  law,  230. 

MANSLAUGHTER,  139. 

moral  character  varies  widely,  139. 

voluntary,  139. 

the  instrument  used,  140. 

distinguished  from  homicide  se  defendewio,  130,  140. 

involuntary,  140. 

negligence.  141. 

acessories  before  the  fact,  38,  142. 

punishment,  142-145. 

by  correction,  130. 

while  doing  an  unlawful  act,  141. 

a  dangerous  act,  131,  141. 
of  officers  of  justice,  126. 
states  of  mind  constituting  manslaughter,  146. 

MANUFACTURE.S— 

offensive  or  dangerous,  are  nuisances,  118. 

MARINES:  v.  Army. 

MARRIAGE— 

ofifenses  connected  with,  113,  115,  n. 

MARRIED  WOMAN:  w.  Wife. 
MATRONS— 
jury  of,  416. 

MAYHEM,  154. 

MEDICAL  EVIDENCE  ON  INSANITY,  25,  n.  26. 

METAL,  ETC.— 

belonging  to  house,  larceny  of,  160. 

MILL— 

setting  fire  to,  224. 

MINE— 

larceny  from,  161. 

MINIMUM  PUNISHMENTS— 
abolished,  39r). 

MISADVENTURE— 
homicide  by,  130. 

MISCARRIAGE— 

attempts  to  procure,  150. 
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MISDEMEANOR— 

distinguished  from  felony,  9. 

meaning  of  the  term,  9,  10. 

further  points  in  which  it  differs  from  felony,  9,  10. 

compounding,  86. 

verdict  for,  though  facts  show  felony,  138,  383. 

general  punishment  for,  9,  397. 

MISFORTUNE.  OR  MISHAP—     , 

as  an  exemption  from  criminal  responsibility,  31. 

MISJOINDER  OF  COUNTS :  v.  Counts. 

MISNOMER:  v.  Name. 

MISPRISION— 
meaning  of,  8. 
negative  or  positive,  8. 
in  Ohio,  Indiana,  and  Iowa,  5. 
of  treason,  54. 
of  felony,  87. 

MOCK  AUCTION— 

larceny  by  means  of,  169. 

MORAL  NATURE— 

of  an  act  does  not  determine  whether  it  is  criminal,  4,  64,  113. 

MORALS— 

offenses  against  public,  113. 

MOTIVE— 

may  explain  the  intention,  but  does  not  determine  the  quality  of 

an  act,  16. 
absence  of,  does  not  prove  insanity,  26. 

MURDER,  132. 
definition,  133. 

the  offender  must  be  of  sound  memory  and  discretion,  133. 
the  unlawful  killing,  133. 
form  of  death,  133. 
cause  of  death,  134. 
time  of  death,  1 34. 

variance  as  to  the  form  of  death,  134. 
finding  the  body,  134. 
the  offender  must  be  a  reasonable  creature,  in  being,  and  under 

the  king's  peace,  134. 
the  malice  aforethought,  135,  136,  n. 
express  and  implied  malice,  137. 
punishment,  138. 
accessories  after  the  fact,  1 38. 
on  indictment  for  murder  the  jury  may  convict  of  certain  other 

offenses,  138. 
states  of  mind  constituting  murder,  145. 
in  the  United  States,  142. 

"MURDRAVIT"— 

to  be  used  in  indictment  for  murder,  265. 

MUTE— 

prisoner  standing,  300. 

MUTINY,  56,  57. 

inciting  to,  56,  57. 
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NAME— 

of  prisoner  in  indictment,  2(^3. 

mistake  in,  305,  367. 
of  third  parties  in  indictment^  266,  366. 

NATIONAL  CHURCH—  1 

offenses  against^  73. 

NATIONS— 

offenses  against  the  law  of,  43. 

NEGLIGENCE-^ 

sometimes  amounts  to  malice,  17. 
'causing  manslaughter,  141. 

NEUTRALITY  LAWS— 
oil'enses  under,  55. 

NEW  TRIAL,  406. 
when  granted,  406. 
by  what  courts,  407. 
how  obtained,  407. 
in  the  United  States,  407. 

NEWSPAPERS  AND  LIBEL,  101,99. 

NOLLE  PROSEQUI,  31 1,  331,  384. 

NONCONFORMITY,  67. 

NON  COMPOS  MENTIS :  v,  Ihsaottt. 

NOT  GUILTY :  v.  General  Issue. 

NOTE:  V.  Bahk. 

NUISANCE— 

common  or  public,  117. 

contrasted  with  private  nuisance,  117. 

when  gives  rise  to  civil  action,  118. 

Abatement,  118. 

to  highways,  etc.,  118. 

offensive  trades,  etc.,  118. 

houses  as,  1 1 9. 

lotteries,  119. 

miscellaneous,  120. 

who  is  liable  for,  120. 

NUMBER  OF  WITNESSES— 
two  in  treason,  53,  350. 
two  in  perjury,  75,  3'»0. 
not  in  the  United  States,  76. 

OAT  II— 

nature  of,  in  perjury,  72. 
of  juror  in  felonies.  331. 

in  misdemeanors,  331. 
of  witness,  347. 
false,  78:  v.  Pekjurt. 

OBSCENE  BOOK,  PRINT,  ETC.— 
exposing  to  sale,  115. 

OBSTRUCTING  LAWFUL  ARREST,  ETC.,  71. 

OBTAINING  MONEY,  ETC. :  v.  False  Preteh8E«. 

OFFENSE— 

contrasted  with  crime,  7, 
of  a  public  nature,  43. 
against  the  law  of  nations,  43. 
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Offense — Continued, 

against  the  government  and  sovereign,  46. 

by  members  of  the  army  and  navy,  57,  58- 

against  religion,  64.  • 

against  public  justice,  68.    -  ^ 

compounding,  85. 

against  the  public  peace.  92.  ' 

against  public  trade,  104. 

asainst  public  morals,  health,  and  good  order,  113. 

of  a  private  nature,  or  against  individuals,  122. 

against  the  person,  123.  « 

against  the  property,  158. 

prevention  of,  233,  237 :  v.  Prevention. 

OFFICE— 

trafficking  in  public,  78. 

OFFICER.  PEACE— 
allowing  escape,  68. 

assaulted  in  execution  of  duty,  71,  156. 
refusing  to  aid,  71. 

killing  those  resisting,  etc.,  in  execution  of  duty,  12^. 
when  guilty  of  murder  or  manslaughter,  126. 
embezzlement  by,  185. 
executing  warrant,  247. 
arrest  by,  249. 

OFFICER.  PUBLIC— 
misconduct  of,  87. 
malfeasance  of,  88. 
nonfeasance  of,  88. 
embezzlement  by,  185. 

OUTLAWRY— 

in  misdemeanors.  292. 
in  felonies,  293. 
consequences  of,  293. 
reversal  of,  293. 

OVERT  ACT— 

in  compassing,  etc.,  death  of  sovereign,  48 
in  treason,  generally,  53. 

OWNERSHIP  OF  STOLEN  GOODS— 
how  described,  167. 
indictment,  how  laid,  263. 
consequences  of  incorrectly  laying,  264. 

PALMISTRY,  66. 

PANEL  OF  JURORS,  321. 

PARDON— 

when  may  be  pleaded,  314. 
at  the  discretion  of  the  sovereign,  416. 
when  the  sovereign  can  not  pardon,  416. 
how  given  and  construed,  417. 
conditional,  417. 

PARENT— 

killing  by,  in  defense  of  child,  128. 

PARIS,  DECLARATION  OF,  44,  n. 

PAROL:  V.  EviDEXCE. 

PARTIAL  INSANITY.  24. 
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PARTY  TO  SUIT— 

oontempt  of  court  by,  90. 

PASSENGER:  v.  Railway. 

PAWNBROKER— 

compensation  to,  394. 

PEACE  OFFICER:  v.  Ofpicke. 

PEACE:   V.  Public  Peace. 

PEDIGREE— 
proof  of,  371. 

PETnE  forte  ET  dure,  300. 

PENAL  SERVITUDE— 

being  at  large  during  term  of,  70. 
as  a  punishment,  397. 
place,  etc.,  399. 
shortest  term,  399. 

PENETRATION— 

proof  of,  in  rape  will  suffice,  147,  148,  n. 
PEREMPTORY  CHALLENGE:  r.  Challekoi. 

PERJURY— 
definition,  71. 

punishments  of,  applied  to  other  false  oaths,  72. 
false  affirmation,  72. 
nature  of  the  oath,  72. 

it  mu.st  be  taken  falsely,  willfully,  and  absolutely,  73. 
materiality  of  matter  sworn,  73. 
the  oath  need  not  be  believed,  etc.,  74. 
false  verdict,  etc.,  not  perjury,  74. 
sufficient  to  prove  one  aj^signment,  74. 
under  vexatious  indictments  act,  74. 
judge  may  direct  prosecution,  75. 
two  witnesses  must  be  called,  75. 
punishment,  75,  70. 

in  the  United  ►'^tates,  75. 
evidence,  77. 
subordination  of,  77 

PERPETUATION  OF  TESTIMONY,  379. 

PERSON— 

stealing  from  the,  179. 

PERSONATION.  FALSE— 

punished  at  common  law  as  a  cheat,  199. 

Closely  connected  with  forgery,  199. 

of  seamen,  J  99. 

of  soldiers.  199. 

of  owners  of  stock,  etc.,  200. 

to  obtain  property  generally,  200. 

of  bail,  200. 

PETT\   TREASON— 

now  regarded  simply  as  murder,  46,  n, 

PETTY  JURY— 

who  are  liable  to  serve,  320. 
who  exempt,  321. 
list  prepared  by  sheriff,  321. 
exemptions  after  service,  322. 
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PittyJitrt — Chntintted. 

fining  for  non-attendance,  322. 

putting  into  the  box,  322. 

challenge,  323. 

tales,  in  case  of  insufficient  number,  325,  330. 

conduct  of,  327. 

adjournment  of  trial,  327. 

death,  illness,  etc.,  of,  327. 

special  jury,  327 

jury  de  medietate  Unguct,  328. 

swearing  the  jury,  330,  333. 

must  comprise  twelve  men,  332. 

when  it  can  be  waived,  332. 

view  of  locua  in  quo,  392 :  v  Embracbbt  ;  Vcroiot. 

PETTY  LARCENY— 

distinguished  from  grand,  165,  166. 

PHYSICAL  COMPULSION— 

an  exemption  from  criminal  responsibility,  31. 

PIRACY,  43. 

at  common  law,  43. 

where  tried  in  England,  44. 

enemies  can  not  commit,  44. 

punishment,  46. 

under  laws  of  the  United  States,  45. 

PLACE  OF  TRIAL,  282. 
jr»*neral  rule,  2S2. 
in  the  federal  courts,  282. 

goods  stolen  in  one  state  or. county  and  carried  to  another,  283. 
ii  crime  committed  partly  in  one  county,  partly  in  another,  283. 

partly  in  one  state,  partly  in  another,  284. 
obtaining  goods  bv  false  pretenses,  284. 
upon  journey,  284. 
receivers,  where  tried,  284. 
accessories,  284. 
blow  followed  by  death,  283. 

PLEAft— 

names  and  order  of,  319. 

how  many  may  be  resorted  to,  304. 

to  the  jurisdiction,  304. 

in  abatement,  305. 

special  pleas  in  bar,  308. 

judgment  thereon,  309. 

autrefois  acquit,  309,  312. 

autrefois  convict ,  310.  312. 

once  in  jeopardy,  311. 

autrefois  attaint ,  314. 

pardon,  314. 

general  issue  of  not  guilty,  314. 

PLEAS  OF  THE  CROWN— 
origin  of  the  term,  6,  n. 

POCKETPICKING,  178. 

POISON— 

administering,  etc.,  154. 

POLICE  OFFICER:  v.  Oppickr. 
29 


POLLS— 
challenge  to  the :  v.  Cbjiillekqk. 

POSSE  COMITATUS.  94.  248. 

POSSESSION— 

having  counterfeit  coin  in.  61.  62:  v.  Rboknt  PasBSpszQic;  Takdmi 
distinguished  from  property,  159. 

POST-OFFICE— 

offenses  relating  to,  tried  in  the  federal  coarl^  Z, 

POSTPONEMENT  OF  TRIAL.  298. 

POUNDBREACH,  71. 

PRACTICE  (v  the  various  titles)— 
summons,  244,  245. 

aTTe»U  243. 

by  warrant,  243. 
without  warrant.  249,  251. 
by  private  persons,  250,  2-51. 
upon  hue  and  cry,  252. 

proeeedings  before  (he  magistrate^  253. 
examination,  253. 
bail,  255,  2:)6. 

modes  of  prosecufion,  260. 

upon  previous  finding,  260.  • 

presentment,  260  27S. 

indictment,  261,  27S. 

counts.  271. 

joinder  of  defendants,  276. 

time  limited  for  pro.secution,  27^ 

information,  276,  279. 

coroner's  inquisition,  280. 

piaee  of  triat,  282. 

^anrf  JMfy,  286,289. 

process,  291. 

certiorari,  295. 

time  of  trial,  298. 

arrai<;nment,  299. 
standing  mute,  300. 
confession,  302. 

pleaSy  304. 

to  jurisdiction,  304. 
in  abatement,  305. 
in  bar,  308. 

autrefois  acquit,  309,  312. 
autrefois  convict,  310,  312. 

once  in  jeopardy,  SIL 
autrefois  attaint^  314. 
pardon,  314. 
the  general  issue,  314. 

demurrer  J  316. 

petty  juri/,  321. 

summoning,  322. 

fining  for  non-attendance,  322. 

putting  in  box,  322. 

challenping,  323,  32^. 

tnU'f,  326 
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conduct  of,  etc.,  327. 
illness,  death,  327. 
special,  328. 

hearing,  331. 

preliminary,  as  to  sanity  of  defendant,  33L 

nolle  prosequi^  331. 

swearing  the  jury,  330,  333. 

giving  the  prisoner  in  charge,  334. 

address  and  exs  mi  nation  by  counsel,  334,  337^ 

summing  up,  337,  338,  n. 

ioiinesseSf  341. 

grounds  of  incompetency,  341. 

tests  of  credibility,  347. 

character  of,  349 

number  of,  350. 

evidence  of  accomplices,  350. 

attendance  of,  351. 

examination  of  witnesses,  353. 

witnesses  out  of  court,  354. 
examination-in-chief,  355. 
leading  questions,  355. 
evidence  from  own  knowledge,  356. 
of  experts,  etc.,  356. 
refreshing  memory,  356. 
contents  of  documents,  how  proved,  356. 
witness  proving  hostile.  357. 
cross-examination,  357. 
re-examination,  360 
,  questions  through  the  judge,  361. 
objections  to  questions,  361. 

evidence,  362. 

burden  of  proof,  362,  n. 
what  must  be  proved,  365. 
what  may  not  be  proved,  368. 
evidence  of  other  offenses,  368. 

when  admitted,  368.  ' 

as  to  character,  369. 
best  evidence  to  be  given,  370. 
hearsay  no  evidence,  371. 

when  admitted,  371. 
depositions  of  ill  or  deceased  persons,  373. 
confession,  373. 
circumstantial  evidence,  374. 
written  evidence,  377. 
handwriting,  380. 
differences  between  rules  of  civil  and  criminsl  evldenee^  381. 

verdict,  382. 

for  crime  not  charged  in  indictment,  383. 

conviction  on  some  counts  only,  385. 

acquittal  or  conviction,  386. 

second  indictment,  386. 

proof  of  previous  conviction,  387. 

Judgment,  388. 

arrest  of,  388. 
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pEAcnoK — Omtinued. 

on  verdiot  of  guilty  on  several  countop  390. 

inddenU  of  trials  391. 

defense,  etc.,  in  forma  pauperis,  391. 
view  of  locus,  392. 
adjournment  of  trial,  392. 
withdrawal  from  prosecution,  392. 
restitution  of  goods,  393. 

punishment,  9,  396. 
death.  399. 
penal  servitude,  399. 
imprisonment,  400. 
fine,  400. 
hard  labor,  400. 
whipping,  401. 
solitary  confinement,  402. 
police  supervision,  402. 
recognizance  and  sureties,  403. 
reformatory,  403. 
industrial  school,  404. 
forfeiture  of  ofiSce,  etc.,  404. 
costs,  405. 

proceedings  after  trial,  406.  • 

new  trial,  406. 

reversal  of  judgment  by  writ  of  error  and  appeaV  408,  411. 
error  under  supreme  court  of  judicature  acts,  410. 
court  for  crown  cases  reserved,  410. 

reprieve  and  pardon,  416. 
ticket  of  leave,  417. 

execution,  419.  • 

PREGNANCY— 

of  woman  sentenced  to  death,  416. 

PRESENTMENT,  260,  278. 

PRESUMPTIONS— 
classified,  376. 
law  of,  377,  n. 

PRESUMPTIVE  EVIDENCE— 

distinguished  from  direct,  374 :  v.  CiRcimsTJLirTiAL. 

PREVENTION  OF  CRIME,  233. 
by  giving  security  {q.  v.),  233. 
in  the  United  SUtes,  237.  . 

PREVIOUS  CONVICTION— 

evidence  of,  on  indictment  for  receiving,  182. 

when  count  may  be  added  for,  275. 

how  proved,  378,  387. 

when  evidence  of,  may  be  given  before  subsequent  convlctiODt 

387,  n. 
punishment  for  oflTenses  after,  397. 
in  simple  larceny,  397. 
in  uttering  coin,  etc.,  398. 

PRINCIPAL— 

distinguished  from  nccossory,  36. 
in  the  first  degree,  36. 
in  the  second  degree,  36. 


INDBX.  451 

Pbinci  pa  li —  Continued. 

all  are  principals  in  treason,  40. 
as  to  misdemeanor,  40. 

PRISOXEK— 

allowing  to  escape,  68. 

aiding  to  escape,  69. 

presence  of,  at  trial,  9,  301. 

interrogation  of,  343. 

ma>  testify  on  his  own  request,  342. 

PRIVATEERING  ABOLISHED,  44,  n. 

PRIVILEGED  COMMUNICATIONS— 
exempting  from  libel,  99. 
between  solicitor  and  client,  345. 

PROCESS.  291. 

warrant  by  majzistrate,  291. 

bench  warrant,  292,  294. 

in  misdemeanors,  244,  292. 

in  felonies.  292. 

outlawry,  292. 

on  information,  294. 

against  corporations,  244,  294. 

PROFANATION  OF  THE  S.ABBATH,  66. 

PROFANE  SWEARING,  66. 

PROMISSORY  NOTE— 
larceny  of,  162,  1C6. 

PROPERTY— 

distinguished  from  possession,  159:  v.  Goods;  Owkkrsbip. 

PROSECUTION— 
modes  of,  260. 

PROSECUTOR— 

want  of  public,  in  England,  85. 

in  the  United  States,  3,  n.,  289.  ' 

PROVOCATION— 

re<lucing  homicide  to  manslaughter,  140. 

PUBLIC  HEALTH— 

morals,  etc.,  offences  against,  113. 

PUBLIC  JUSTICE- 
offenses  against,  68 

PUBLIC  OFFICE,  OFFICER:  v.  Officb;  Officer 

PUBLIC  PEACE— 

offenses  against,  92.  , 

PUBLIC  TRADE— 

offenses  against,  104. 

PUBLIC  WORSII IP- 
disturbing,  etc.,  65. 

PUNISHMENT— 

general  nature  of,  1. 

the  test  whether  a  procceeding  is  civil  or  criminal,  4^ 

an  oHense  is  felony  or  misdemeanor,  9. 
minimum  punishments  abolished,  396. 
wide  limits  in  some  crimes,  396. 
for  felotiiea.  396. 

after  previous  conviction,  397. 
for  misdemeanor,  397. 
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Punishment —  Contifiued. 

for  larceny  after  previous  conviction.  397. 

for  uttering,  etc.,  coin  after  previous  conviction,  3M. 

several  terms,  either  concurrent  or  continuouB,  398. 

punishments  enumerated,  398. 

death,  399. 

penal  servitude.  399. 

imprisonment.  400. 

fine,  400. 

hard  labor,  400. 

whipping,  401. 

solitary  confinement,  402. 

police  supervision,  402. 

recognizances  and  sureties,  403. 

reformatory,  403. 

industrial  school.  4'U. 

forfeiture  of  property  abolished,  404. 

of  office,  404. 
property  of  felon  taken  care  of,  405. 
costs  by  prisoner,  405. 

QUAKER— 

false  affirmation  Ijy,  72. 
affirmation  by,  347. 

QUARREL— 

killing  in  sudden,  140. 

QUASH  INDICTMENT— 
motion  to,  305. 

QUEEN'S  BENCH  DIVISION— 
bail  by,  lISS. 

QUEEN'S  EVIDENCE,  302. 

QUI  TAM,  2Tr),  n. 

R.VILWAY— 

offenses  endangering  on,  155. 

setting  firo  to  buildings,  224. 

offenses  committed  on,  where  tried,  285. 

RAPE.  147. 

who  can  not  be  convicted  of,  147. 

essentials  of  the  crime,  147.  « 

credibility  of  testimony  of  the  woman,  148. 

RAPUIT— 

must  be  used  in  indictment  for  rape,  265. 

REAL  PROPERTY— 

at  common  law  not  the  subject  of  larceny,  159. 
statutory  qualification  of  the  rule  in  Ohio,  165. 

RECEIVING  STOLEN  GOODS,  180. 

when  a  felony,  when  a  misdemeanor,  180. 

if  felony,   offender  tried  as  accessory,  or  as  committer  of  8  ^ 

tinct  felony,  181. 
evidence,  181. 
guilty  knowledge,  181. 
evidence  of  previous  conviction,  182,  369. 
post  letters,  etc.,  182. 
punishment,  180,  182. 
verdict  of  larceny  or  of  receiving,  182. 
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BsceiTTKo  Stolen  Goods — Continued. 

any  number  of  receivers  may  be  tried  for  substantive  felonies,  183. 

count  for  larceny  may  be  added,  182,  272. 

where  tried,  284. 

evidence  of  having  had  possession,  or  of  previous  conviction,  369. 

RECENT  POSSESSION,  183. 

RECOGNIZANCE— 
nature  of,  2'i3. 

for  keeping  the  peace,  233,  237,  238. 
for  good  behavior,  234. 
forfeiture  or  estreat,  234. 
of  witness  to  appear  at  trial,  254. 
delivery  to  court,  259. 

RECOMMENDATION  TO  MERCY.  386. 

RECORD— 

courts  of,  88,  n. 
how  proved,  377,  378. 

RE-EXAMINATION.  360:  v.  Examination. 

REFRESHING  THE  MEMORY,  356. 

RELIGION— 

offenses  against,  G4. 

want  of,  does  not  now  render  incompetent  to  give  evidence,  346. 

RELIGIOUS  IMPOSTERS,  66. 

REMAND— 

of  accused  by  magistrate,  2)4. 

REPLICATION  TO  PLEA.  305. 

REPRIEVE,  41G. 

RESCUE.  70. 

distinguished  from  escape,  etc.,  64. 

of  person  committed  for,  or  convicted  of,  murder,  70. 

of  offender  sentenced  to  penal  servitude,  70. 

RES  GESTAE— 

hearsay  admitted  as  evidence,  if  part  of,  372. 

RESPONSIBILITY— 

exemptions  from  criminal,  21. 

RESTITUTION— 

in  forcible  entry  and  detainer,  103. 
of  goods,  under  the  larceny  act,  8Ui5. 

REVERSAL  OF  JUDGMENT,  408,  412:  v.  Wuit  op  Eerob. 

REWARD— 

taking,  for  helping  to  property  stolen,  etc.,  86. 
advertising  for  return  of  Huch  property,  86. 
for  helping  to  recover  stolen  dog,  164. 

RING-DROPPING,  169. 

RIOT,  92. 

killing  by  officers  justifiable,  126. 

RIOT  ACT.  93. 

RIVER— 

nuisance  to,  118. 
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SEVERAXCE— 

turning  re&l  into  personal  property,  160. 
must  take  place,  to  constitute  asportation,  173. 

SHEKP  STEALING,  165. 

SHOOTING— 

at  revenue  vessels  or  officers,  105. 
at  any  person  with  intent,  etc.,  153. 

SHOP— 

breaking  into,  211. 
setting  fire  to,  224. 

SIMILITER,  315. 

SIMPLE  LARCENY— 

distinguished  from  compound,  158:  v.  Laroevt. 

SLANDER— 

indictable,  100. 

SMUGGLING,  104. 

forfeitures  and  penalties,  104. 

three  or  more  armed  for  purpose  of,  104. 

-shooting  at  revenue  vessels  or  officers,  104. 

more  than  five  armed,  or  with  prohibited  goods,  105. 

assaulting  officers,  105. 

making  signals  to  smuggling  ves.sels,  105. 

search  for  smuggled  goods,  105.  / 

time  limited  for  prosecution,  276. 

SOCIETIES,  UNLAWFUL:  v.  Unlawful. 

SODOMY:  v.  Unnatural  Crime. 

SOLDIER:  v.  Armt. 

SOLICITOR— 

embezzlement  by,  188. 

when  incompetent  to  give  evidence  against  client,  345. 

SOLITARY  CONFINEMENT,  402. 

SOVEREIGN— 

incapable  of  committing  crime,  33. 

offenses  against,  46. 

compassing  or  imagining  the  death  of,  47. 

levying  war  against,  49. 

compassing,  etc.,  death,  destruction,  harm,  etc.,  51. 

"SPEAKING  WITH  THE  PROSECUTOR."  86,  392.  393. 

SPECIAL  JURY,  327. 

SPECIAL  PLEA :  v.  Plea. 

STABBING:  v.  Wouvuim, 

STABLE— 

setting  fire  to,  224. 

STACK— 

setting  fire  to,  226. 

STANDING  MUTE :  v.  Mutb. 

STARVING— 

homicide  by,  134. 

STATEMENT  OF  INDICTMENT,  263. 
as  to  name.  263. 
ownorship.  2* '3. 
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Stateueict  of  iKDicncEirr — OnUinueci 
time,  264. 
place,  264. 
facts,  etc..  265. 

STATUTE— 

crimes  by,  5.  ^ 

when  makes  an  act  an  indictable  crime,  7,  VL 

how  proved,  377,  378. 

STEALING:  V.  Larceky. 

SUBORNATION  OF  PERJURY.  76. 

SUBPENA.  35. 

consequences  of  not  obeying,  301. 

SUBPENA  DUCES  TECUM,  351. 

SUICIDE,  131. 

advising  to  commit,  131. 
consequences,  132. 
attempt  to  commit,  132. 

SUING— 

in  name  of  fictitious  plaintiff,  84. 

SUMMING-UP  OF  THE  JUDGE.  337. 
in  the  United  SUtes,  338,  n. 

SUMMONS— 
issue  of,  244. 
contents  of,  245. 
form  of,  245,  n. 
in  the  United  SUtes,  294. 

SUNDAY:  V.  Sabbath. 

SUPPLTCAVIT— 
writ  of.  234. 

SURETIES:  V.  Bail;  Recoonizancb. 

SUSPICIO"N-~ 

ari'est  by  constable  on,  249,  251. 
by  private  person,  251. 

"SWEARING  THE  PEACE,"  235. 

SWEARING— 
profane.  66. 

TAKING— 

willfully  wrongful,  167. 

actual,  167. 

constructive,  168. 

what  amounts  to,  172. 

lucri  eausa^  174. 

in  robbery,  178:  v.  Larceny. 

TALES  DE  CIRCUMSTANTIBUS,  326. 

TENANT  IN  COMMON— 
larceny  by,  172. 

THEFT— 

proposed  definition  of,  213:  v.  Larcbist. 

THEFT  BOTE,  85. 
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THREATENING  LETTERS— 
fsending.  to  burn,  kill,  etc.,  95. 

to  murder,  95. 
with  intent  to  extort  money,  etc.,  96. 
accusing  of  crime,  in  order  to  extort,  95. 

THREATS— 

in  order  to  extort  money,  95. 

in  order  to  procure  execution  of  deed,  etc.,  96. 

to  publish  libel  in  order  to  extort,  102. 

TIME— 

when  of  essence  of  crime,  254. 

limited  for  prosecution  in  cu'toin  cases,  276. 

of  trial.  2'J8. 

TITLE-DEEDS— 

at  common  law  not  subjects  of  larceny,  I  GO. 

TOOLS— 

making  coining,  61. 
conveying  out  of  mint,  61. 

TORTS  CONTRASTED  WITH  CRIMES,  2. 

TRADE— 

offenses  against  public,  104. 

unlawful  interference  with,  by  combinations,  etc.,  106. 

trade  union,  107. 

acts  criminally  punishable.  107. 

proceedings  by  indictment  or  summary  oonviotion  al  option  of 

offender,  108. 
assault  to  obstruct  sale  of  grain,  etc.,  103. 

TRADES— 

o£Pensive  or  dangerous,  are  nuisances,  118. 

TRADE-MARKS— 

counterfeiting  and  falsely  applying,  105. 
selling  goods  with  forged,  105. 

TRADE  UNION— 

not  to  render  liable  \o  prosecution  for  conspiracy  merely  because 
in  restraint  of  trade,  107:  t;.  Trade. 

TRANSPORTATION :  v.  Pehal  Sbrvitcdr. 

TREASON— 

why  termed  "high,"  45,  n. 

popular  conception  of,  46. 

clnssification  of  acts  of,  47. 

history  of  the  law  of,  47. 

the  statute  25  Edw.  III.,  47. 

gist  of  the  offense  altered,  48. 

compassing,  etc.,  death  of  sovereign,  etO.,  48k 

violating  king^s  wife,  etc.,  4U. 

levying  war,  49. 

adhering  to  sovereign's  enemies,  50. 

slaying  the  chancellor,  etc.,  50. 

counterfeiting  the  great  seal  and  coinage  offenses  no  longer  trea- 

<8on,  50. 
additions  to  the  list  of  acts  which  are,  51. 
time  limited  for  prosecution,  52. 
prisoner  may  have  copy  of  indictment  and  list  of  witnesses,  52. 
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Trbaron — OonUnuecL 
the  overt  act,  53. 
prisoner's  defense,  63. 
punishment,  53. 

evidence  of  other  acts  may  be  given,  368. 
misprision  of:  v.  Misprihion. 
in  the  United  State's,  51. 

TREES— 

larceny  of,  161. 

TRESPASS— 

larceny  distinguished  from,  174. 

TRI.4L— 

offenses  interfering  with  free  administration  of  justice  at,  83. 

place  of,  282. 

time  of.  298. 

modes  of:  v.  Praoticb. 

TRIERS— 

in  cose  of  challenge  of  jurors,  325. 

TRUSTEE— 

embezzlement  by,  189. 

TRUTH— 

of  seditious  libel,  no  extenuation,  55. 
of  defamatory  libel,  97,  n. 

UNLAWFUL  ASSEMBLIES,  92. 

UNLAWFUL  COMP.IN.VTION:  v.  Trade;' UxLAWPixLSociETna 

UNNATURAL  OFFENSE,  149. 
attempt,  149. 
assault  with  intent,  149. 

UTTERING  COUNTERFEIT  COIN,  60. 

UTTERING— 

in  forgery,  222. 

the  guilty  knowledge,  222. 

VALUABLE  SECURITY— 

stealing,  dostroying,  obliterating,  etc,,  162. 

the  term  defined,  102. 

inducing  person  by  fraud  to  execute,  19S. 

VALUE  OF  THING  STOLEN.  16.3.  166. 

VARIANCE  BETWEEN  INDICTMENT  AND  EVIDENCE,  265, 266. 

VENIRE  FACIAS  AD  RESPONDENDUM,  292. 

VENUE,  263:  w.  Place. 

VERDICT— 

how  arrived  at  and  given,  382. 

general,  partial,  or  special,  382. 

in  case  of  co-defendants,  382. 

of  attempt  on  indictment  for  complete  crime,  383. 

for  crime  other  than  that  charged,  383,  384. 

general,  on  indictment  containing  several  counts,  384. 

objections  to,  385. 

of  acquittal,  what  it  implies,  386. 

of  guilty,  386. 

on  previous  conviction,  386. 

VIEW  OF  LOCUS  IN  QUO  BY  JURY,  392. 
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"WAR— 

leyying  against  the  sovereign,  49. 
prisoner  of,  aiding  to  escape,  69. 

^WAREHOUSE— 

breaking  into.  204,  205.  21 1. 
setting  fire  to,  224. 

WARRANT— 

definition,  243. 

by  whom  granted,  243. 

when  issued,  244. 

if  indictment  has  been  found,  244,  291. 

if  accused  is  in  custody,  244. 

construction  of,  246. 

form  of,  246,  n. 

backing,  247. 

executing,  247. 

general  warrants,  illegal,  248. 

search  warrants,  248. 

bench  warrant,  292,  294. 
WAY:  V.  Highway. 

WEIGHTS  AND  MEASURES— 
false,  201. 

WHIPPING,  401. 

WIFE— 

when  not  criminally  responsible,  31. 
as  accessory  after  the  fact,  40. 
can  not  steal  property  of  husband,  172. 
goods  of,  ownership  how  laid,  264. 

can  not  be  witness  against  her  husband,  except  in  two  cases,  344. 
can  not,  in  certain  cases,  be  witness  for  co^efendant  with  her 
husband,  344. 

WILL— 

an  essential  of  a  crime,  13. 

contrasted  with  intention,  16. 

absence  of,  exempts  from  criminal  responsibility,  21. 

WITCHCRAFT.  66. 

WITHDRAWAL  FROM  PROSECUTION.  392. 

WITNESS— 

^  offenses  with  regard  to,  83,  352. 
'  contempt  of  court  by,  90. 
before  magistrates,  254. 
binding  over  to  appear  at  trial,  254. 
examination  by  grand  jury,  226. 

grounds  of  incompetency  fewer  now  than  formerly,  341. 
forms  of  incompetency,  341. 
incompetency  of  accused,  341,  342. 

of  accused's  consort,  344. 

on  account  of  insanity,  345. 

of  infancy,  345. 

of  relation  of  legal  adviser,  345. 

of  relation  of  physician  and  confessor,  346. 

of  want  of  religious  belief,  346. 
objection  to  competency,  when  made,  347. 
credibility  of,  347. 
knowledge  of,  348. 
disinterestedness  of,  348. 
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W1TKE8S — Continued, 
veracity  of,  348. 
general  character  of,  349. 

what  questions  witness  may  refuse  to  answer,  349,  ST4 
number  of,  350.  • 

accomplices  as,  350. 
attendance  of.  how  secured,  351. 
production  of  documents  by,  351. 
consequences  of  failure  to  app€^r,  351. 
attendance  of  witness,  who  is  in  custody^  352. 
privilege  from  arrest.  3'-. 


ordering  out  of  court,  354.  j 


examination  of:  v.  Eximixatiok. 

Women  :  v.  Girls, 

WOR  OS- 
tech  nic<il,  when  to  be  used  in  indlctmenti  26ft. 

WOUNDING,  153. 

WRIT  OF  ERROR,  408. 
when  it  lies,  409. 
how  obtained,  409. 
judgment  affirmed  or  reversed,  409. 
in  the  United  SUtes,  411. 

WRITING— 

how  proved,  357. 

best  evidence  as  to,  370. 

rules  as  to  evidence  of,  SHI:  v. 
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